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MEMORANDUM OPINION

-----------------------------------------
HARVEY, Senior Judge:

A military judge sitting as a special court-martial convicted appellant contrary to his pleas of desertion, in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and reduction to Private E1.  The convening authority also credited appellant with seven days of confinement credit.

In this Article 66, UCMJ, appeal, appellate defense counsel assert three assignments of error.  We agree with appellate defense counsel that the evidence is factually insufficient to support a portion of the finding of guilty to The Charge and its Specification.  The government failed to establish beyond a reasonable doubt that appellant had the intent to remain away permanently during the twelve-day absence without authority (AWOL).  We will set aside the approved bad-conduct discharge in our decretal paragraph.  Our sentence relief moots appellant’s other two assignments of error.
Facts


The Charge and its Specification alleged that appellant did “on or about 1 June 2001, without authority and with intent to remain away therefrom permanently, absent himself from his unit . . . and did remain so absent in desertion until he was apprehended on or about 7 August 2001.”  Appellant pleaded guilty to AWOL from 1 June 2001 to 12 June 2001.  There was no stipulation of fact.  During the providence inquiry appellant told the military judge that he left his unit without authority on 1 June 2001, and returned to military control on 5 June 2001 when he went to the Welcome Center at Fort Sill, Oklahoma.  Appellant was transferred to the Personnel Control Facility (PCF).  Without further inquiry concerning the apparent early termination of appellant’s absence, the military judge accepted appellant’s guilty plea to AWOL from 1 June 2001 to 12 June 2001.  

The government then presented evidence, attempting to prove appellant’s guilt of the charged offense of desertion terminated by apprehension.  The government introduced and the military judge admitted without defense objection, Department of the Army (DA) Form 4187s showing appellant was absent from his unit beginning on 1 June 2001, and that appellant’s unauthorized absence was terminated by apprehension on 1 August 2001.  

In May 2001, during appellant’s field grade Article 15, UCMJ, hearing appellant told the battalion commander that he was looking forward to leaving the service.  Around 31 May 2001, appellant’s sergeant major told appellant that he would receive an early discharge from the Army in two weeks.  
On 1 August 2001, a police officer arrested appellant near Fort Hood in Killeen, Texas.  Appellant initially gave the police officer a false name.  Appellant was wearing civilian clothing.  Several members of appellant’s unit testified that they called appellant’s mother or girlfriend attempting to locate appellant, but they were uncooperative.  The members of appellant’s unit did not indicate whether their telephone calls occurred in the period from 1 to 12 June 2001 or from 13 June to 7 August 2001.  No one from appellant’s unit communicated with appellant between 1 June 2001 and 7 August 2001.  

After appellant was arrested on 1 August 2001, appellant related to another soldier that he might not have voluntarily returned to the military.  Appellant also said he did not believe the sergeant major’s promise that appellant would receive an early discharge from the Army.        

The defense offered and the military judge admitted a DA Form 4187 from Fort Sill indicating appellant went from AWOL status to return to duty on 12 June 2001.  The trial counsel did not request a recess to contact officials at Fort Sill.  Trial counsel did not present any evidence about when appellant left military control and returned to AWOL status.
  The military judge found appellant guilty of desertion from 1 June 2001 until 12 June 2001.  
Law and Discussion

After weighing the evidence and making allowances for not having seen the witnesses in person, we are not convinced beyond a reasonable doubt that appellant had the intent to remain away from his unit permanently during the period 1 to 12 June 2001.  See United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987). 
The trial counsel argued that appellant’s actions from 1 to 12 June 2001 are consistent with going AWOL so that he would be discharged under the well-known administrative discharge policy for AWOL soldiers who turned themselves in at an Army PCF.  The trial counsel stated:

Your Honor, [] every soldier knew before the new DFR[
] policy came out that the way to get out of the Army was to go AWOL and turn yourself in [at] Fort Sill, and you get your OTH[
] and you sail away.  You’re home free. . .  What happened at Fort Sill?  Nobody knows, Your Honor.  The defense has presented no evidence to—[explain the background of] this [DA Form 4187] other than he just turned himself in.  Very likely, he probably left [Fort Sill] the very next day.  Who knows?  He certainly wasn’t there for a month.  He certainly wasn’t there until July 12th. . . .

During his rebuttal argument the trial counsel asserted, “He went to Fort Sill evidently to get—to get out of the Army and the defense is asking this court basically to give the accused a free pass.”  

While there was no evidence presented about this discharge policy for AWOLs, we are familiar with the general belief throughout the Army about the time that appellant went AWOL that soldiers who had been dropped from the rolls due to AWOL would receive a discharge in lieu of trial by court-martial if they turned themselves in at a PCF.  Because of the paucity of evidence concerning appellant’s intent, we have reasonable doubt about whether he intended to remain away permanently from the Army during the period from 1 June 2001 until 12 June 2001.  We will take appropriate remedial action concerning this factual insufficiency in our decretal paragraph.

The court affirms only so much of the finding of guilty of The Charge and its Specification as finds that appellant did “on or about 1 June 2001, without authority absent himself from his unit, to wit:  Headquarters and Headquarters Company, 2d Battalion, 8th Cavalry Regiment, located at Building #37006, located on Fort Hood, Texas, and did remain so absent until on or about 12 June 2001, in violation of Article 86, UCMJ.  
Reassessing the sentence based on the error noted, the principles in United 
States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms only so much of the sentence as provides for reduction to Private E1.
  

Judge BARTO and Judge SCHENCK concur.
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Clerk of Court
� See United States v. Pinero, 60 M.J. 31, 35 (C.A.A.F. 2004) (quoting United States v. Harris, 21 U.S.C.M.A. 590, 593, 45 C.M.R. 364, 367 (1972)) (stating that proof of an inception date is essential for an AWOL “which exceeds one day, the proven date of return.”).





� “DFR” are the initials for dropped from the rolls.  See United States v. Jauregui, 60 M.J. 885, 890 (Army Ct. Crim. App. 2004).





� “OTH” are the initials for other than honorable discharge usually received for a discharge in lieu of trial by court-martial.  See United States v. Lujan, 59 M.J. 23 (C.A.A.F. 2003) (citing Dep’t of the Army Reg. 635-200, Personnel Separations:  Enlisted Personnel, Chapter 10 (1 Jan. 2001)).


� The maximum sentence for an AWOL of less than thirty days does not include a bad-conduct discharge.  See Manual for Courts-Martial, United States, 2002, Part IV, para. 10e(2)(b).  In regard to the potential sentence on rehearing we are cognizant of United States v. Mitchell, 58 M.J. 446 (C.A.A.F. 2003), and the fact that appellant’s expiration term of service was eight days after his trial.
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