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MEMORANDUM OPINION

-----------------------------------------
GONZALES, Judge:


A general court-martial panel composed of officer and enlisted members found appellant guilty, contrary to his pleas, of rape and adultery in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 (1988)[hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for twenty-five years, forfeiture of $427.20 pay per month for three hundred months, and reduction to Private E1.


Appellant asserts, inter alia, in his Article 66, UCMJ, appeal that the military judge abused his discretion by admitting, over defense objection, irrelevant pornographic materials, and that the record is incomplete because it does not contain these same pornographic materials in their entirety.  We disagree with both assignments of error.


In an earlier opinion pertaining to this case on an Article 62, UCMJ, appeal, at 42 M.J. 593 (Army Ct. Crim. App. 1995), we summarized the circumstances that occurred immediately after the rape as follows:

On 6 August 1994, SR, the fifteen-year-old daughter of Mrs. Henry, told her mother that the [appellant], Mrs. Henry’s husband and SR’s stepfather, had raped her earlier that same day.  Mrs. Henry took SR to Staff Sergeant (SSG) Rivera’s quarters looking for Mrs. Dean, a close friend.  Although Mrs. Dean was not there, SSG Rivera invited them into his quarters.  When Mrs. Henry told him what her daughter had told her, SSG Rivera called the military police.  Mrs. Henry and SR were subsequently taken to the Criminal Investigation Command (CID) office, where each provided a sworn statement to different CID agents.

In SR’s sworn statement, she described several indecent assaults appellant committed upon her and that she “watch[ed] pornographic videos with him” in “our quarters.”  On the basis of this statement, CID agents obtained command authorization and appellant’s written consent to search his quarters for pornographic material.  Although they found no pornographic video(s), they seized three magazines (two issues of Hustler and one issue of High Society) and four catalogs (three Leisure Time Products and one Globe Sales).  


When these seven items were offered into evidence during the testimony of the CID agent who discovered them, the defense objected on the basis of relevancy under Military Rules of Evidence 401, 402, and 403.  Manual for Courts-Martial, United States, Mil. R. Evid. 401-403 (1995 ed.)[hereinafter Mil. R. Evid.].  The military judge overruled the objection, apparently on the basis that all seven exhibits were relevant because they “included information with which videos, of a pornographic nature, are ordered[.]”  The military judge, however, immediately reconsidered and stated he would wait until he had heard other witnesses to rule on the admissibility of the seven exhibits.  After hearing Mrs. Henry testify that there were pornographic magazines, such as Hustler, in their quarters, as well as SR’s recantation that she had not watched a pornographic movie or looked at a pornographic magazine with her stepfather, the military judge admitted all seven exhibits.

All of Prosecution Exhibit 39 (three loose pages depicting 181 pornographic videos offered by Leisure Time Products) is in the record of trial.  However, only photographs depicting the front magazine cover of Exhibits 40 (Leisure Time Products), 41 (Leisure Time Products), 42 (Globe Sales), 44 (Hustler), and 45 (High Society), and the actual front and back magazine covers of Prosecution Exhibit 43 (Hustler) are included in the record.


The military judge has the initial responsibility to determine whether evidence is relevant within the meaning of Mil. R. Evid. 401.  United States v. Orsburn, 31 M.J. 182, 187 (C.M.A. 1990).  We will not overturn his decision on these matters unless it is a clear abuse of discretion.  Id.


In addition to the rape and adultery offenses, appellant was charged with several instances of indecently assaulting SR over a two-year period in violation of Article 134, UCMJ.  An element of proof of this offense is “that the acts were done with the intent to gratify the lust or sexual desires of the accused.”  Manual for Courts-Martial, United States, 1984, Part IV, para. 63b(2).  Since the materials in question were found in appellant’s quarters, one situs of the indecent assaults, and they provided appellant with the opportunity to procure pornographic videos; the act of possessing these materials could reasonably be viewed as having the tendency to show that appellant had the requisite sexual desires during the time period alleged.  Mil. R. Evid. 401 and 402; United States v. Mann, 26 M.J. 1 (C.M.A. 1988).  Therefore, we find that Prosecution Exhibits 39 – 45 were relevant.   


It is unclear from the record, however, whether the military judge weighed the probative value of this evidence against the danger of unfair prejudice to appellant under Mil. R. Evid. 403.  By entering pleas of not guilty to all offenses and alleging through counsel that SR lied in her first statement to CID, appellant placed in issue each element of each offense, including indecent assault.  In doing so, the probity of the challenged evidence was enhanced and justified its admission under Mil. R. Evid. 403.  In weighing the probative value of evidence against the dangers of prejudicial impact, the general rule is that the balance should be struck in favor of admission.  United States v. Teeters, 12 M.J. 716, 725 (A.C.M.R. 1981).  Therefore, we also find that the probative value of the evidence was not substantially out-weighed by the danger of unfair prejudice to appellant.  In fact, appellant suffered no prejudice at all, because he was found not guilty of indecent assault.


Accordingly, we hold that the military judge did not abuse his discretion in admitting Prosecution Exhibits 39 – 45 into evidence under these circumstances.


Appellant argues that his record of trial is not substantially verbatim within the meaning of Rule for Courts-Martial 1103(b) because the record contains only the covers of Prosecution Exhibits 40 – 45 and not their contents.  Manual for Courts-Martial, United States, R.C.M. 1103(b) (1995 ed.).  Although the military judge never authorized substitution in the record of photographs of cover pages for the actual magazines, we find that the omission of the contents of these exhibits from the record was insubstantial.  United States v. McCullah, 11 M.J. 234 (C.M.A. 1981).  Insubstantial omissions from the record do not affect its characterization as a verbatim transcript.  Id.

We have carefully considered the other assignments of error raised by appellant, including those personally asserted by him pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find that none warrant relief.


The findings of guilty and the sentence are affirmed.


Senior Judge EDWARDS and Judge CAIRNS concur. 







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We do not believe the challenged materials offended the sensibilities of the panel members to the extent that they convicted appellant on the basis of emotion.  The findings reflect a rational weighing of the evidence and the permissible inferences drawable therefrom.  The appellant was also found not guilty of sodomy with SR and not guilty of aggravated assault upon Mrs. Henry.  





� Assuming, arguendo, that the military judge abused his discretion on this matter, the error was clearly harmless.  The government presented overwhelming evidence of appellant’s guilt beyond a reasonable doubt.  





1
4

