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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:

A military judge sitting as a special court-martial convicted appellant in accordance with his pleas of failing to go to his prescribed place of duty (two specifications), violating a lawful general regulation by drinking alcohol while under the legal age, recklessly spoiling nonmilitary property, physically controlling a vehicle while drunk and impaired by methamphetamines, use of marijuana, use of marijuana and cocaine, and use of methamphetamines in violation of Articles 86, 92, 109, 111, 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 909, 911, and 912a [hereinafter UCMJ].  The convening authority disapproved the finding of guilty of the lawful general regulation offense and dismissed that specification. Only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for five months, forfeiture of $600.00 pay per month for five months, and reduction to Private E1 was approved.  
The case is now before us for review pursuant to Article 66, UCMJ.  Two of appellant’s assignments of error merit relief and we will order corrective action in our decretal paragraph.   

The staff judge advocate (SJA), in his post-trial recommendation (SJAR), advised the convening authority that the lawful general regulation that appellant had been convicted of violating had previously been rescinded and that, therefore, the offense could not be approved.  In addition to recommending that the finding of guilty to that offense be disapproved, the SJA recommended that the sentence be corrected.  Unfortunately, the SJA did not correctly advise the convening authority as to the analytical process required to make appellant whole in correcting that error.  Our superior court in United States v. Reed, 33 M.J. 98, 99 (C.M.A. 1991), encouraged convening authorities to make such corrections but specified that in doing so the “action must be guided by the same rules applicable to appellate authorities” regarding the sentence to be approved.  Thus, an accused’s approved sentence must be “no greater than that which would have been imposed if the prejudicial error had not been committed.”  United States v. Sales, 22 M.J. 305, 307-08 (C.M.A. 1986).  This determination is separate and distinct from the “clemency and appropriateness review” that the convening authority must also perform pursuant to his “sole discretion” under Article 60(c)(1), UCMJ.  

The SJAR in this case made no distinction between the determination of the sentence absent the legal error and the determination of the sentence to be approved as a matter of the convening authority’s command prerogative.  We do not suggest that those sentences have to be different in any given case merely that the convening authority must clearly understand the analytical process applied to each determination.( 
However, in accordance with Sales, if we can “determine to [our] satisfaction that, absent any error, the sentence adjudged would have been of at least a certain severity” then by affirming a sentence no more severe than that, we can cure the legal error and complete our own sentence appropriateness review pursuant to both Articles 59(a) and 66(c), UCMJ.  Sales, 22 M.J. at 308; see Rule for Courts-Martial 1106(e)(6).  In this case, regarding the error related to the under age alcohol consumption offense, we are satisfied, on the basis of an analysis as suggested in the footnote above that the prejudicial effect of that conviction on the adjudged and approved sentence can be cured by a reduction in the amount of forfeiture to $500.00 pay per month and a reduction in the duration of the forfeitures to just four months. 

Appellant also correctly alleges as error the approved finding of guilty of Specification 2 of Additional Charge II, regarding the use of cocaine as alleged in that offense along with the use of marijuana.  The military judge did initially correctly state the first element of the offense for appellant’s edification.  But that was the first and last notice taken at trial of the fact that the specification alleged both the use of marijuana and cocaine.  The factual inquiry by the military judge into the providence of appellant guilty plea was focused solely on the use of marijuana.  The stipulation of fact provides nothing more than the potential permissible inference of a cocaine metabolite being found in appellant’s urine sample.  Accordingly, we must set aside the finding of guilty of the words “use Cocaine, a schedule II controlled substance, and” in Specification 2 of Charge II.  Reassessing the sentence, as corrected for the error already discussed, we are confident that a reduction in the period of confinement of one month is sufficient to cure the error.  United States v. Hawes, 51 M.J. 258, 260 (C.A.A.F. 1999). 

Only so much of the finding of guilty of Specification 2 of Charge II as provides “that [appellant] did, at or near Fort Huachuca, Arizona, on or about 31 May 2003, wrongfully use Marijuana, a schedule I controlled substance” is affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence in the light of the entire record, the separate errors noted, and the principles in Sales, only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, forfeiture of $500.00 pay per month for four months, and reduction to Private E1 is affirmed.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Articles 57 and 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).

Chief Judge CAREY( and Senior Judge BARTO concur.
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Clerk of Court

( For instance, if the SJA specifically advised the convening authority that the legal error could have affected each element of the adjudged sentence (the bad-conduct discharge, the period of confinement, the amount and duration of the forfeitures, and the reduction in grade), the SJA could then have noted that the under-age alcohol consumption offense was distinctly minor misconduct compared to the use of multiple illegal drugs and was also a significant aspect of the offenses under Articles 109 and 111.  Thus, the suggested analysis might well have been that a reduction in the amount of approved forfeitures would be sufficient to make appellant whole.  Thereafter, the convening authority would have been advised to consider the sentence as affected by the decision on curing the noted legal error, and the convening authority would determine if that sentence, or some less severe sentence, was to be approved.  This analytical process also would have allowed appellant and his counsel an opportunity to comment on the recommended corrective action. 





( Chief Judge Carey took final action in this case prior to his retirement.
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