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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave terminated by apprehension and absence without leave, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge and confinement for six months, subject to eighty-six days of confinement credit.  Furthermore, the convening authority waived automatic forfeitures for a period of three months.

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s reply thereto.  We find appellant’s assignment of error without merit.
FACTS

During the sentencing proceedings, two witnesses made reference to their concerns about appellant’s mental condition.  The first witness, appellant’s father, Mr. Terry Shapiro, stated that his son’s behavior had changed after he returned home from Iraq.  Mr. Shapiro testified that he contacted a chaplain, the Criminal Investigation Command (CID), and several of the appellant’s sergeants about appellant’s condition to see if some mental health counseling was necessary.  The second witness, appellant’s wife, Ms. Devan Renee Cannon-Shapiro, testified that appellant suffered from “mental problems,” including nightmares, after returning from Iraq, and appellant believed “everybody was out to get him.”


In response, the military judge inquired of defense counsel as to whether appellant had received a mental status evaluation.  Defense counsel indicated that appellant had, at which point the military judge recessed the court-martial for two hours so that counsel could obtain a copy of his U.S. Army Medical Command (MEDCOM) Form 699-R.
  The parties then discovered appellant had not been evaluated.  During an ensuing recess, a member of the Fort Stewart Behavioral Health Department evaluated appellant and prepared a MEDCOM Form 699-R, on which it was noted that appellant was anxious and depressed.  The form further indicated appellant suffered from a personality disorder and was also facing drug and alcohol problems.  Nevertheless, the form reflected the Behavioral Health Department’s ultimate conclusion that appellant had the mental capacity to understand and participate in the court-martial proceedings.  The military judge admitted the form into evidence; no further discussion occurred regarding appellant’s mental health.
LAW
Our court reviews a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Abbey, 63 M.J. 631, 632 (Army Ct. Crim. App. 2006) (citing United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996)).  We will not disturb a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the plea.  United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A providence inquiry into a guilty plea must:  (1) establish that the accused believes and admits he or she is guilty of the charged offenses; and (2) provide a set of factual circumstances—admitted by the accused—which objectively support the guilty plea.  Rule for Courts-Martial 910(e); United States v. Simmons, 63 M.J. 89, 92 (C.A.A.F. 2006); United States v. Barton, 60 M.J. 62, 64 (C.A.A.F. 2004); United States v. Morris, 58 M.J. 739, 742-43 (Army Ct. Crim. App. 2003). 

“If an accused . . . after a plea of guilty sets up matter inconsistent with the plea, or if it appears that he has entered the plea of guilty improvidently . . . a plea of not guilty shall be entered in the record . . . .”  UCMJ art. 45(a).  Our superior court has made clear that a military judge’s responsibility under Article 45, UCMJ, “includes the duty to explain to a military accused possible defenses that might be raised as a result of his guilty-plea responses.”  United States v. Smith, 44 M.J. 387, 392 (C.A.A.F. 1996); see United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976); Rule for Courts-Martial 910(e) discussion.  When such an inconsistency arises, the military judge must “identify the particular inconsistency at issue and explain its legal significance to the accused, who must then either retract, disclaim, or explain the inconsistent matter.  The military judge need not drag appellant across the providence finish line and the guilty plea must be rejected unless the inconsistent matter is resolved.”  United States v. Rokey, 62 M.J. 516, 518 (Army Ct. Crim. App. 2005) (internal quotations and citations omitted).  

At most, the testimony of appellant’s father and wife raised only the “mere possibility” of a conflict with appellant’s guilty plea.  United States v. Glenn, 66 M.J. 64, 66 (C.A.A.F. 2008); United States v. Shaw, 64 M.J. 460, 464 (C.A.A.F. 2007).  The military judge did not abuse her discretion in conducting no further inquiry into appellant’s mental state.  There was no factual basis to indicate appellant’s mental condition may have influenced his plea.  Nothing in appellant’s statements reflects that he was unable to appreciate the nature and quality of wrongfulness of his acts as a result of a mental disease or defect.  Shaw, 64 M.J. at 463.  
Neither appellant’s father nor his wife testified that they believed appellant’s misconduct was related to a mental health issue.  Appellant himself never claimed that his crimes derived from any mental health issue.  In fact, appellant cited other reasons for why he went absent without leave — financial issues and family difficulties.  At no point during the providence inquiry or during his unsworn statement did appellant mention anything related to a mental health issue.  Appellant’s own words revealed that he was able to appreciate the nature and quality of his wrongfulness, and that he believed his misconduct was caused by reasons unrelated to a mental health issue.  Appellant’s conduct during the plea inquiry further supported the conclusion that he had the capacity to plead guilty.  He behaved appropriately and respectfully at all times.    
Moreover, the results of appellant’s mental evaluation, documented on MEDCOM Form 699-R, were that he was mentally responsible and he had the mental capacity to understand and participate in the court-martial proceedings.  As such, this is not “a case where lay testimony hinted at a problem that medical testimony might have disgorged.”  Glenn, 66 M.J. at 66.  Rather, the only medical professional to evaluate appellant determined that there was no issue related to his mental health.  There was no competing medical testimony.  The mere fact that the military judge inquired as to whether there was a MEDCOM Form 699-R for appellant does not mean that the military judge believed there was a legitimate issue as to appellant’s mental state; rather, the military judge simply sought to determine if such an evaluation had been made.  The military judge’s inquiry was proper and resulted in greater assurance to this court, not less, that appellant was provident and that his mental health did not create a substantial basis to question the plea.  

“[A]n accused is presumed to be sane and . . . counsel is presumed to be competent.”  Id.  The military judge reasonably relied on both presumptions, and did not abuse her discretion in choosing not to conduct further inquiry into appellant’s mental state.  There was no adequate basis to question appellant’s competency or his decision to accept guilt for his actions.  While, admittedly, a more extensive inquiry on the part of the military judge may have foreclosed any potential appellate issues, the failure to have done so does not equal an abuse of discretion on her part.  As such, appellant’s assignment of error is meritless.
CONCLUSION
The findings of guilty and the sentence are affirmed.
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Clerk of Court

� A Behavioral Health Department representative will conduct a mental health evaluation for those soldiers pending discharge from the military, and will record the results on a MEDCOM Form 699-R. 
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