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MEMORANDUM OPINION
------------------------------------
Per Curiam:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of being disrespectful toward a noncommissioned officer (three specifications), disobeying a noncommissioned officer (two specifications), assault consummated by a battery, and assault consummated by a battery upon a noncommissioned officer, in violation of Articles 91 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 891 and 928 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for three months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved confinement for fifty days and otherwise approved the remainder of the sentence.  This case is before the court for review pursuant to Article 66, UCMJ.


We accept the government concession that the assignments of error asserted by appellant warrant a new staff judge advocate (SJA) recommendation (SJAR) and new convening authority initial action.  Appellate defense counsel assert:  (1) the SJA failed to advise the convening authority of legal error raised in appellant’s clemency submission; (2) the record of trial contains no evidence indicating the convening authority saw and considered appellant’s clemency submission; and (3) the post-trial processing time in appellant’s case was excessive.  Appellate government counsel agree appellant’s case should be returned to the convening authority for a new recommendation and action “to ensure that appellant can address his concerns through his best opportunity for clemency.”

The 5 April 2004 SJAR states that clemency matters had not been submitted.  On 7 May 2004, trial defense counsel submitted clemency matters on appellant’s behalf.  However, the 2 June 2004 SJAR addendum fails to state clemency matters were submitted, does not list any enclosures, and does not advise the convening authority of his obligation to consider appellant’s clemency submission prior to taking action.  Furthermore, the record of trial does not indicate the convening authority considered appellant’s entire clemency submission before taking action.
On 29 November 2005, we ordered the government to provide the court with any documentation memorializing the convening authority’s preaction review of appellant’s clemency submission.  If such documentation could not be produced, we ordered the government to obtain an affidavit from the SJA at the time appellant’s case was processed stating whether the convening authority was advised of his obligation, and whether the convening authority considered appellant’s clemency submission prior to taking action.

On 20 January 2006, the government provided the court with an affidavit from the SJA, Colonel Richard E. Gordon.  In his affidavit, the SJA states it was his practice to personally brief the convening authority concerning all post-trial actions, including clemency submissions.  The SJA asserts his deputy would assume these briefing duties in his absence.  However, the SJA states that, between April and June 2004 (the period during which the SJAR, SJAR addendum, and clemency submission were dated), he was attending a course of instruction at Charlottesville, Virginia, and on leave.  During his absence, the SJA “assume[d] that [his deputy] took this case to [the convening authority].”
The law, specifically, Article 60, UCMJ, and R.C.M. 1107, requires the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  “[A]ction may be taken only after consideration of [such] matters . . . .”  UCMJ art. 60(c)(2); see R.C.M. 1107(b)(3)(A).  In this case, it appears the convening authority may not have received and considered appellant’s clemency submission.  “[N]either the UCMJ nor the [R.C.M.] require the convening authority to state in the final action what materials were reviewed in reaching a final decision.”  United States v. Stephens, 56 M.J. 391, 392 (C.A.A.F. 2002).  However, as our superior court has stated, “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Accordingly, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).  Under the facts of this case, we are not confident that the convening authority was specifically presented with appellant’s clemency submission before he acted on appellant’s case.  See UCMJ art. 60(c)(2).  The SJA’s affidavit does not further clarify the post-trial issues in appellant’s case, and no further documentation has been provided to this court.  Accordingly, we will return appellant’s case for a new recommendation and action.
The convening authority’s initial action, dated 2 June 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� As we are returning this case for a new SJAR and action, the convening authority now has the opportunity to address appellant’s assignments of error.  “We have not considered the other errors raised by the appellant because we do not . . . have before us proper findings and sentence approved by the convening authority.”  United States v. Harris, 30 M.J. 580, 582 n.1 (A.C.M.R. 1990) (citing United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974)).  Furthermore, at trial the military judge ordered appellant receive fifty days of confinement credit; however, as appellant defense counsel correctly note, the convening authority’s initial action (and promulgating order) fail to include this credit.  See Rules for Courts-Martial [hereinafter R.C.M.] 1107(f)(4)(F) and 1114(c)(1); Army Reg. 27-10, Legal Services:  Military Justice, para. 5-31a. (6 Sept. 2002) (requiring a convening authority to “show in his or her initial action all credits against a sentence to confinement . . . regardless of the source of the credit . . . or for any . . . reason specified by the judge”); United States v. Delvalle, 55 M.J. 648, 649 n.1, 656 (Army Ct. Crim. App. 2001); United States v. Arab, 55 M.J. 508, 510 n.2, 520 (Army Ct. Crim. App. 2001).  This error should be corrected in the new action and promulgating order.
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