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MEMORANDUM OPINION ON REMAND

----------------------------------------------------
HARVEY, Senior Judge:


A general court-martial composed of officer members convicted appellant, contrary to his pleas, of conduct unbecoming an officer (four specifications); using a facility or means of interstate commerce to attempt to persuade, induce, or entice a person under the age of eighteen to engage in an unlawful sexual act (four specifications);
 traveling across state lines to engage in a sexual act with a person under the age of eighteen (two specifications);
 knowing receipt of child pornography transported in interstate commerce by computer (Specification 7 of Charge II),
 and knowing possession of computer diskettes containing three or more images of child pornography transported in interstate commerce by computer (Specification 8 of Charge II),
 in violation of Articles 133 and 134, UCMJ, 10 U.S.C. §§ 933 and 934.  The convening authority approved the adjudged sentence to a dismissal and confinement for thirty months, but suspended the dismissal for two years.  


Appellant’s sentence was adjudged on 11 November 1999.  On 18 May 2001, the Deputy Assistant Secretary, Army Review Boards, “suspend[ed] the remaining confinement until 23 May 2002 on condition of [appellant’s] submission of a request for voluntary excess leave
 to run concurrently with and for the duration of the suspension and any appellate leave.  

  
On 15 April 2003, this court reviewed appellant’s case under Article 66, UCMJ, and affirmed the findings and sentence.  United States v. Tynes, 58 M.J. 704 (Army Ct. Crim. App. 2003).  On 9 September 2004, the United States Court of Appeals for the Armed Forces set aside the findings of guilty of Specifications 7 and 8 of Charge II, set aside the sentence, and remanded the case to us for further action.  United States v. Tynes, 60 M.J. 329 (C.A.A.F. 2004).  “In all other respects, [our decision was] affirmed.”  Id.  In its opinion, our superior court authorized us to “dismiss Specifications 7 and 8 of Charge II and reassess the sentence based on the affirmed guilty findings, or order a rehearing.”  The parties did not express a preference regarding these two options.  The case is before the court for review under Article 66, UCMJ.
Specifications 7 and 8 of Charge II are set aside and dismissed.  The remaining findings of guilty as approved by the convening authority are affirmed. 
Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dismissal and confinement for twenty-seven months.  The dismissal is remitted in accordance with the terms of the convening authority’s initial action of 24 May 2000.  
Judge BARTO and Judge SCHENCK concur.

FOR THE COURT:

MALCOLM H. SQUIRES, JR.

Clerk of Court

� Appellant was convicted under clause 3 (crimes and offenses not capital) of Article 134, Uniform Code of Military of Justice [hereinafter UCMJ], of violating 18 U.S.C. § 2422(b).





� Appellant was convicted under clause 3 of Article 134, UCMJ, of violating 18 U.S.C. § 2423(b).





� Appellant was convicted under clause 3 of Article 134, UCMJ, of violating 18 U.S.C. § 2252A(a)(2).


� Appellant was convicted under clause 3 of Article 134, UCMJ, of violating 18 U.S.C. § 2252A(a)(5)(B).





� Soldiers on excess leave are not entitled to pay and allowances.  See United States v. Smith, 56 M.J. 271, 280 (C.A.A.F. 2002) (Crawford, C.J., concurring); United States v. Williams, 55 M.J. 302, 306-07 (C.A.A.F. 2001); United States v. Paz-Medina, 56 M.J. 501, 503 n.6 (Army Ct. Crim. App. 2001).  
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