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STOCKEL, Judge:

A special court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of quitting his unit to avoid hazardous duty in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for two months, forfeiture of $767.00 pay per month for two months, and reduction to Private E1.

The case is before us now for review pursuant to Article 66, UCMJ.  Although appellate defense counsel submitted the case on its merits, we find that the record of trial is not a verbatim transcript of the proceedings.  We will take corrective action in our decretal paragraph. 

BACKGROUND

On the day before appellant was required to report for deployment to the Iraqi Theater of Operations, he went to the mental health services clinic and was referred to Doctor (Dr.) (Major) Kimberly Wenner.  After meeting with appellant, Dr. Wenner apparently concluded that appellant should not deploy with his unit and that if appellant had to deploy, he should be supervised while using a weapon.  Appellant delivered Dr. Wenner’s recommendation to his chain of command and was informed that he would have to deploy with the unit.  The following day, the day of the deployment, appellant’s mother and sister came to see him to tell him good-bye.  After observing appellant’s behavior, appellant’s mother believed that appellant was suffering from severe depression and she took appellant to a local emergency room.  The doctor who saw appellant recommended that appellant be admitted to a psychiatric hospital.  Appellant, however, decided to forego admission and, instead, he went with his mother and sister back to his apartment, packed some of his belongings, and drove from Fort Sill, Oklahoma, to Texarkana, Texas.  More than three weeks after his unit deployed, appellant returned to Fort Sill.  
At trial, appellant raised the defense of lack of mental responsibility.  Part of his defense consisted of Dr. Wenner’s videotaped deposition.
  Trial defense counsel argued portions of Dr. Wenner’s taped testimony before the panel.  Neither the videotape nor a transcribed version of the videotape is included in the authenticated record of trial.
  See R.C.M. 702(g)(3) discussion.
DISCUSSION
An incomplete record of trial prejudices one’s rights on appeal when the court is unable to ascertain, with any degree of reasonable certainty, the substance of the proceedings before it.  Whether a record of trial
 is incomplete is a question of law that will be reviewed de novo.  United States v. Henry, 53 M.J. 108, 110 (C.A.A.F. 2000).  
The requirement that a record of trial be complete and substantially verbatim[
] . . . is one of jurisdictional proportion that cannot be waived.  See United States v. Gray, 7 M.J. 296 (CMA 1979); United States v. Whitney, 23 USCMA 48, 48 CMR 519, . . . (1974).  Records that are not substantially verbatim or are incomplete cannot support a sentence that includes a punitive discharge or confinement in excess of six months.  RCM 1103(b)
(2)(B) . . . .

A substantial omission renders a record of trial incomplete and raises a presumption of prejudice that the Government must rebut.  United States v. McCullah, 11 MJ 234, 237 (CMA 1981); United States v.Gray, supra; United States v. Boxdale, 22 USCMA 414, 47 CMR 351 . . . (1973).  Insubstantial omissions from a record of trial do not raise a presumption of prejudice or affect the record’s characterization as a complete one.  
Id. at 110-11.  Substantial omissions have included the failure to include a videotape

viewed by a military judge on sentencing.
  Id. at 110-11 (citing United States v. Seal, 38 M.J. 659 (A.C.M.R. 1993)).  In this case, the record of trial’s failure to contain the testimony of an important defense witness is clearly substantial.  See United States v. Nelson, 3 U.S.C.M.A. 482, 485-86, 13 C.M.R. 38, 41-42 (1953).  Accordingly, this record does not fulfill the requirement for a verbatim transcript.

DECISION

The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or different convening authority.

Senior Judge CHAPMAN and Judge CLEVENGER concur. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Because Dr. Wenner had deployed to Iraq, the parties, in accordance with Article 49, UCMJ, and Rule for Courts-Martial [hereinafter R.C.M.] 702, apparently agreed to present her testimony through a videotaped deposition.  The tape was marked as Defense Exhibit C and played for the members.  The record of trial makes it clear that the military judge knew the defense counsel planned to use the videotaped deposition.  The military judge, however, made no record of the R.C.M. 802 conference that presumably established the parties’ agreement to use the deposition.  See R.C.M. 802(b).  





� We are absolutely flabbergasted that the record of trial could be examined by trial counsel and trial defense counsel and authenticated by the military judge with this testimony clearly missing.  And, we are equally astonished that defense appellate counsel submitted this case on its merits. 





� Article 54(c)(1)(A), UCMJ, requires a complete record of the proceedings and testimony to be prepared:  (1) in each general court-martial in which the sentence adjudged includes a discharge or, if the sentence does not include a discharge, “any other punishment which exceeds that which may otherwise be adjudged by a special court-martial”; and, (2) “in each special court-martial case in which the sentence adjudged includes a bad-conduct discharge, confinement for more than six months, or forfeiture of pay for more than six months.”  Thus, a complete record of the proceedings and testimony was required here. 





� “A verbatim transcript includes:  all proceedings, including sidebar conferences, arguments of counsel, and rulings and instructions by the military judge . . . .”  R.C.M. 1103(b)(2)(B) discussion.  





� Insubstantial omissions from a record of trial have included the failure to attach a flyer, United States v. Cudini, 36 M.J. 572 (A.C.M.R. 1992), and the failure to attach the accused’s personnel records as an appellate record, United States v. Harper, 25 M.J. 895 (A.C.M.R. 1988).
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