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MEMORANDUM OPINION
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CAIRNS, Senior Judge:

At a special court-martial, officer and enlisted members convicted the appellant, contrary to his pleas, of willful disobedience of a superior noncommissioned officer, making a false official statement, reckless driving, and wrongful appropriation of a motor vehicle, in violation of Articles 91, 107, 111, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 891, 907, 911, and 921 [hereinafter UCMJ].  The members sentenced the appellant to a reprimand, forfeiture of $639.00 pay per month for one month, restriction for one month, hard labor without confinement for one month, and a bad-conduct discharge.  The convening authority disapproved the restriction and hard labor without confinement, but otherwise approved the adjudged sentence.

In this Article 66, UCMJ, appeal, the appellant contests the legal and factual sufficiency of the findings of guilty for willful disobedience of a noncommissioned officer, reckless driving, and wrongful appropriation.  The government concedes that the finding of guilty of willful disobedience was not supported by the evidence, but they contend that the remaining findings were legally and factually sufficient.  We accept the government’s concession as to the disobedience charge and will set aside that finding of guilty in our decretal paragraph.  We hold, however, that the remaining findings of guilty are legally and factually sufficient.  

FACTS

Using our Article 66(c), UCMJ, fact-finding powers, we find the following facts beyond a reasonable doubt.  Before deploying on a training exercise from his home station in Italy to Grafenwohr, Germany, Specialist (SPC) Gillespie, a good friend of the appellant, gave his car keys to Sergeant First Class (SFC) Carterevans so that she could drop off his privately-owned vehicle at a repair shop.  Before SPC Gillespie departed, the appellant asked him if he could use his vehicle while SPC Gillespie was deployed.  Specialist Gillespie replied that “[SFC] Carterevans will have my keys and also my car to move some furniture from her place—from on-post to her apartment and she was supposed to take it to the shop for me.”  The appellant replied, “Okay.”  In clarifying his testimony, SPC Gillespie testified that he never implied that the appellant could use his car.

Sergeant First Class Carterevans, who was new to the unit and unfamiliar with the location of the repair shop, discussed with SPC Gillespie the possibility of enlisting the appellant’s assistance in dropping off the vehicle at the shop.  Specialist Gillespie agreed with that general plan and departed on his deployment.

When SFC Carterevans coordinated with the appellant to help her deliver SPC Gillespie’s car to the repair shop, she gave the appellant the keys so he could drive the car to her place of duty the next day.  The plan was that SFC Carterevans would then follow the appellant to the repair shop, and they would return to post in SFC Carterevan’s vehicle.  At the end of their conversation, SFC Carterevans, who knew that the appellant had plans to go to a club that evening, specifically instructed the appellant, “Marley, don’t use the car.”  The appellant replied, “Yes, Sergeant.”

As already noted, SPC Gillespie and the appellant were good friends, and they had shared clothing and borrowed money from one another in the past.  On one occasion, the appellant had taken SPC Gillespie’s car without asking permission.  This upset SPC Gillespie, and when the appellant returned the car, SPC Gillespie told him, “[D]on’t ever let it happen again.” 

Despite SPC Gillespie’s previous warning, his refusal to loan the appellant his car while he was deployed, and SFC Carterevan’s specific instruction not to take the car that evening, the appellant drove SPC Gillespie’s car to a nightclub that night.  On the way home, he had an accident in the vehicle. 

After the accident, the appellant falsely reported to the desk sergeant at the Military Police (MP) station that he had been assaulted at a club in the civilian community and his friend’s car had been stolen from him.  As part of his false report, he explained that the obvious injuries to his face and head (a six inch crescent-shaped abrasion and a swollen eye) were incurred when his attacker hit him with a two-by-four.  The desk sergeant smelled alcohol on the appellant’s breath.

At about the same time as the appellant reported the assault and car theft, the Italian police notified the MPs that a vehicle with American plates had been found wrecked in a ditch.  Two MPs, each of whom had investigated over fifty vehicular accidents, were dispatched to investigate.  They observed what they later determined was SPC Gillespie’s severely damaged vehicle.  They testified that obvious skid marks showed that the driver had been traveling at an excessive speed when he tried unsuccessfully to negotiate a curve.  The driver had locked up the brakes and hit a guardrail.  The vehicle traveled along the guardrail and around the curve, where it struck two street signs.  The undercarriage and front end of the vehicle had been ripped from the vehicle.  Based on all the physical evidence, both MPs testified that, in their opinions, the driver had been driving at an excessive rate of speed.     

The MPs testified that the inside of the vehicle was in complete disarray.  The airbags had deployed and papers had been removed from the glove box and scattered around.  The rearview mirror had been struck and twisted around 180 degrees into an odd shape.  The MPs found a bottle of liquor or wine with only a small amount of liquid left in the bottle.  

When the MPs returned to the station and interviewed the appellant, they smelled alcohol on his breath.  The appellant recanted his story about having been assaulted and admitted he had been in a traffic accident.

The appellant sought treatment for his injuries, and he told an Army doctor that he injured his eye and face in a car accident.  Specifically, he said he was injured when he hit the rearview mirror.

Several days later, the appellant told a fellow soldier that the injury to his face was from the accident, and he admitted having consumed enough alcohol to be drunk the evening of the accident.

DISCUSSION

The test for legal sufficiency is “whether, after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found [all] the essential elements of the [offense] beyond a reasonable doubt.”  Jackson v. Virginia, 443 U.S. 307, 319 (1979); see also United States v. Cottrill, 45 M.J. 485, 487 (1997).  For factual sufficiency, the test is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” we, the members of this court, are ourselves “convinced of the accused’s guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987). 

The elements of reckless driving are:  (1) that the appellant was operating a motor vehicle on the date and location alleged; (2) that he did so in a reckless manner by driving at speeds excessive for the road conditions; and (3) that the appellant did thereby cause the vehicle to injure himself.  See Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 35b.  As the military judge explained to the members:

The term “reckless” means a degree of carelessness greater than simple negligence.  Simple negligence is the absence of due care, that is, an act by a person who is under a duty to use due care which demonstrates a lack of care for the safety of others which a reasonably careful person would have used under the same or similar circumstances.  Recklessness, on the other hand, is a negligent act combined with a gross or deliberate disregard for the foreseeable results to others.  Recklessness means that the accused’s manner of operation or control of the vehicle was, under all the circumstances, of such a heedless nature that made it actually or imminently dangerous to the occupants or to the rights or safety of others.( 

The appellant attacks the sufficiency of the evidence on the basis that the members, who acquitted the appellant of drunk driving (which was charged along with reckless driving in the same Article 111, UCMJ, specification), improperly relied “solely on the fact that the car was wrecked and the conclusory testimony of two lay witnesses of how the wreck occurred.”  We disagree.

The MP investigators testified that the accident was caused by excessive speed.  They observed the scene of the accident, including the curve, the skid marks, the distances involved, the guardrail, the position of the vehicle, the deployed airbags, and the significant structural damage to SPC Gillespie’s automobile.  Although they were not qualified as accident reconstruction experts, the MPs each had experience in investigating approximately fifty automobile accidents.  Based on their observations and experience, they offered opinions that the cause of the accident was excessive speed.  Their opinions were rationally based on their objective observations and significant experience.

The facts easily lead us to conclude beyond a reasonable doubt that the appellant operated SPC Gillespie’s vehicle in a reckless manner.  We have no doubts that the appellant demonstrated gross disregard for the foreseeable consequences of his acts when he drove at an excessive speed and under the influence of alcohol.  The MPs’ testimony fully supports our finding that the appellant drove the vehicle far in excess of a safe speed.  Additionally, while the members did not convict the appellant of drunk driving, the evidence that he had been drinking is still relevant and competent evidence bearing on the appellant’s recklessness.  

Considering the totality of the evidence regarding the appellant’s speed and alcohol consumption, we are satisfied that reasonable factfinders could find all the essential elements of reckless driving beyond a reasonable doubt.  Accordingly, the appellant’s conviction was legally sufficient.  Under the facts as we have found them, we too are satisfied beyond a reasonable doubt of all the elements of the offense. 

Likewise, we are satisfied of the appellant’s guilt of wrongful appropriation of SPC Gillespie’s car.  The only issues are whether SPC Gillespie or SFC Carterevans gave the appellant permission to use the vehicle to go to the club on the night of the accident or whether the appellant honestly believed he had such permission.  The unrebutted evidence is clear that SFC Carterevans explicitly instructed the appellant not to use the car.  Although less clear, but no less convincing, the evidence demonstrates that SPC Gillespie did not authorize the appellant to use his car to go to the club.  Even though SPC Gillespie did not explicitly deny the appellant’s request to use his car, his response made it clear that SFC Carterevans had custody of the vehicle for specific purposes, none of which included loaning the car to the appellant to support his night-life activities.  We believe SPC Gillespie’s testimony that he never implicitly authorized the appellant to use his car, and we find that the appellant did not mistakenly believe he had permission.  Accordingly, we hold that the finding of guilty of wrongful appropriation of the vehicle was both legally and factually sufficient.

The findings of guilty of Charge I and its Specification are set aside and Charge I and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms only so much of the sentence as provides for forfeiture of $400.00 pay per month for one month and a bad-conduct discharge.

Judge BROWN and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( This instruction is verbatim from Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-35-1, note 10 (30 Sep. 1996).
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