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MEMORANDUM OPINION
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CLEVENGER, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of carrying a concealed knife with a blade longer than three inches on his person in violation of a lawful general regulation and aggravated assault by intentionally inflicting grievous bodily harm on another soldier by stabbing him with a knife, in violation of Articles 92 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 928 [hereinafter UCMJ].  The members imposed a sentence of a bad-conduct discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority reduced the period of confinement to forty-two months and otherwise approved the sentence as adjudged.  The case is before us for review under Article 66(c), UCMJ.

In his assignment of error, appellant asserts that the staff judge advocate erred by failing to advise the convening authority of the nature and duration of appellant’s pretrial restraint as required by Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(D).  We agree and direct relief in our decretal paragraph.

The staff judge advocate’s recommendation (SJAR) erroneously advised the convening authority:  “Pretrial Restraint:  None.”  In fact, appellant had been restricted to the limits of Warner Barracks in Bamberg, Germany, from late December 1999 until about the time he was sentenced to confinement.  In addition to having to remain within the confines of the Army post, he could not consume alcoholic beverages, could not wear civilian clothing, had to sign in or check in with a staff duty noncommissioned officer, and state where he was going to go if he left his billets building on post “after hours” (which was not specifically defined in the record by days of the week or hours of the day).  He also had to report back upon his return and was restricted from being in close physical proximity to the victim of the assault.  This restraint, authorized by R.C.M. 304(a)(1) and (2), was imposed upon him as a direct consequence of his behavior on 24 December 1999 that led to his charges, conviction, and sentence on 25 May 2000.  The starting date of the restraint is not clearly specified, but appellant was apprehended at the scene of the crime almost immediately after the assault ended and was also temporarily held in a “D-cell” after the assault.  The restraint continued at least until 18 April 2000.  

The government concedes error, but argues that appellant does not show this failure to comport with R.C.M. 1106(d)(3)(D) resulted in any colorable showing of possible prejudice.  United States v. Wheelus, 49 M.J. 283, 289 (1998).  The SJAR recommended approving the sentence as adjudged, to include four years of confine-ment.  But, albeit without explanation, the convening authority only approved forty-two months of confinement.  We do not know whether this was a pure act of clemency, by cutting six months off the adjudged sentence to confinement, or a response to the trial defense counsel’s cogent allegation of error predicated on United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).  In any case, the defense did not note the SJAR error concerning pretrial restraint in its R.C.M 1105 or 1106 matters or claim any prejudice therefrom.  Appellate defense counsel now assert that the error harmed appellant’s efforts to obtain post-trial clemency because a convening authority is more likely to grant such clemency if he knows of errors in the government’s post-trial processing of a case.
Despite the error, we conclude that appellant has not made the requisite showing of prejudice.  Nonetheless, to moot any possibility of prejudice on this issue, we will grant sentence relief in our decretal paragraph.  Wheelus, 49 M.J. at 288.  

We have considered the matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for forty months, forfeiture of all pay and allowances, and reduction to Private E1. 

Senior Judge CHAPMAN and Judge CARTER concur.
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