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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

OLIVER, Senior Judge:
A military judge, sitting as a special court-martial, convicted Appellant, consistent with his pleas, of larceny, wrongfully taking mail matter, and wrongfully opening mail matter, in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934.  The military judge sentenced Appellant to confinement for 90 days, reduction to the lowest enlisted pay grade, and a bad-conduct discharge.  The convening authority approved the sentence as adjudged.  However, consistent with his obligations under a pretrial agreement, he suspended all confinement in excess of 75 days for a period of 12 months from the date of the action.

We have carefully reviewed the record of trial, Appellant's two assignments of error, and the Government's response.  We have determined that Appellant is entitled to relief on the findings, which we provide in our decretal paragraph.  Otherwise, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of Appellant was committed.  See Arts. 59(a) and 66(c), UCMJ.

Unreasonable Multiplication of Charges

In his first assignment of error, Appellant contends that the military judge erred by failing to consolidate all of the Charges and Specifications into one on the basis that they represent an unreasonable multiplication of charges.  We agree.


We begin with the understanding that multiplicity and the unreasonable multiplication of charges are different concepts.  United States v. Joyce, 50 M.J. 567, 568 (N.M.Ct.Crim.App. 1999); see United States v. Erby, 46 M.J. 649, 651-52 (A.F.Ct.Crim.App. 1997).  An Appellant would have no valid argument to claim that findings were multiplicious based on his unconditional guilty plea unless the offenses were found to be "facially duplicative."  See United States v. Lloyd, 46 M.J. 19, 20 (1997).  In the instant case, since he entered an unconditional plea and the offenses are not facially duplicative, Appellant has no basis to claim relief under a multiplicity argument.  However, he is entitled to relief, we find, because the offenses represent an unreasonable multiplication of charges.

In United States v. Quiroz, 55 M.J. 334, 338 (2001), the Court of Appeals for the Armed Forces approved the five non-exclusive factors this Court had developed to determine whether there is an unreasonable multiplication of charges or specifications in any particular case.  These factors are:

   (1) Did the accused object at trial that there was an unreasonable multiplication of charges and/or specifications? 

   (2) Is each charge and specification aimed at distinctly separate criminal acts? 

   (3) Does the number of charges and specifications misrepresent or exaggerate the appellant's criminality? 

   (4) Does the number of charges and specifications unreasonably increase the appellant's punitive exposure?

   (5) Is there any evidence of prosecutorial overreaching or abuse in the drafting of the charges?

Id.  See also United States v. Quiroz, 57 M.J. 583, 585-86 (N.M.Ct.Crim.App. 2002)(en banc).

We first note that Appellant did not object or request any relief at all at trial.  Although important, that single factor is not dispositive of the issue.  

We find that the second and third factors above clearly cut in Appellant's favor with respect to each of the Charges and Specifications of which he was found guilty.    

"These [obstruction of mail] offenses are intended to protect the mail and mail system."  Manual for Courts-Martial, United States (2000 ed.), Part IV, ¶ 93c.  Accordingly, the military has determined that discrete acts -- such as taking, opening, secreting, or destroying mail -- which fall short of an actual theft of mail matter -- should constitute criminal conduct in order to preserve the sanctity of the mail system.  United States v. DiCario, 8 C.M.A. 353, 24 C.M.R. 163, 170-71 (1957); see generally United States v. Neblock, 45 M.J. 191, 197 (1996).  There is no good purpose to be served, we submit, by allowing the Government to "piecemeal" the theft of a single piece of mail into multiple sub-offenses under the same article, based solely on what an appellant did with the mail after he took it.  United States v. Loutzenhiser, No. 98-01861 (N.M.Ct.Crim.App. 29 September 1999)(unpublished op.).  The military makes criminal the act of opening mail matter under certain circumstances because one can open mail matter wrongfully without stealing it, or even removing it from the mail room.  Convicting Appellant for both offenses is like convicting a purse snatcher of not only the initial theft of a woman's handbag, but also a separate offense of later opening it to remove any items of value it contains. 

Moreover, we cannot affirm the guilty finding of both wrongfully taking mail matter and larceny of the same item.  On these facts, the larceny charge is clearly a lesser included offense of Specification 1 of Charge III.  MCM, Part IV, 

¶ 93d(1).  "[A]n accused may not be convicted and punished for two offenses where one is necessarily included in the other, absent congressional intent to permit separate punishments."  United States v. Britton, 47 M.J. 195, 197 (1997).  "In no case should both an offense and a lesser included offense thereof be separately charged."  See Rule For Courts-Martial 307(c)(4), Manual for Courts-Martial, United States (2000 ed.), Discussion.  
We also find that the fourth factor cuts somewhat in Appellant's favor.  Although the maximum punishment limitations pertaining to special courts-martial capped Appellant's punishment, we find that he should not suffer the prejudice of unwarranted criminal convictions.  The Supreme Court has observed: 

The separate conviction, apart from the concurrent sentence, has potential adverse collateral consequences that may not be ignored.  For example, the presence of two convictions on the record may delay the defendant's eligibility for parole or result in an increased sentence under a recidivist statute for a future offense.  Moreover, the second conviction may be used to impeach the defendant's credibility and certainly carries the societal stigma accompanying any criminal conviction. . . .  Thus, the second conviction, even if it results in no greater sentence, is an impermissible punishment.  

Ball v. United States, 470 U.S. 856, 865 (1985)(citations omitted).  Moreover, our superior Court has held that an "unauthorized conviction . . . constitutes unauthorized punishment in and of itself."  United States v. Savage, 50 M.J. 244, 245 (1999).  We will remove the additional unwarranted stigma attendant with these additional convictions by merging these Specifications and Charges into one.

In completing our Quiroz analysis, we do not contend that the prosecution acted in bad faith or engaged in abusive tactics in this case.  However, we are concerned about the very real problem of occasional prosecutorial overreaching in cases such as this one.  In this regard, we note that the Government originally charged Appellant with separate larceny specifications for the package, and each of the separate types of items of jewelry he found in the package.  Charge Sheet.  Since Appellant willingly pled guilty, there was no need to charge separately to account for contingencies of proof.  Our superior Court has cautioned prosecutors against the "piling on" of charges.  United States v. Foster, 40 M.J. 140, 144 n.4 (C.M.A. 1994).  "A fair result remains not only the objective, but indeed the justification of the military justice system."  Id.

We conclude that these Specifications and Charges are not aimed at distinctly separate acts, but constitute a single course of criminal conduct arising from the intent to steal a package belonging to another Marine from the mail system.  We will provide appropriate relief in our decretal paragraph. 

Inappropriately Severe Sentence

In a second assignment of error, Appellant contends that his sentence, which included an unsuspended bad-conduct discharge, is inappropriately severe.  We disagree.  Intentionally taking mail matter addressed to another Marine and then later throwing away the items contained within the package, with no concern for the victim, is reprehensible criminal conduct.  Even though the trial counsel did not request a bad-conduct discharge during his sentencing argument, we are confident that the military judge considered both the serious nature of the offense and the character of the offender in reaching an appropriate sentence.  See United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982).  Moreover, based on our independent review of the record, we consider the sentence to be well within the range that we would consider appropriate.  We note that the convening authority suspended all but 75 days of the adjudged period of confinement. To provide further relief would be to exercise clemency, which is beyond the appropriate role of this Court.  United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988).

Conclusion

Accordingly, we affirm a single Specification under Charge III to read as follows: "In that Corporal Matthew R. Dixson, U.S. Marine Corps, on active duty, did, at Camp Pendleton, CA, on or about December 1999, wrongfully take, open, and steal certain mail matter, to wit: A package containing various items of jewelry, addressed to Michael Dixon, U.S. Marine Corps, out of the Camp Pendleton Post Office before it was actually received by the addressee with intent to obstruct such correspondence of Michael Dixon, U.S. Marine Corps."  We set aside and dismiss the remaining findings.  

Having set aside some findings of guilty, we must reassess the sentence.  In conducting reassessment, we are guided by the following principles: When a court of criminal appeals reassesses a sentence, its task differs from that which it performs in the ordinary review of a case.  Under Article 66, UCMJ, we must assure that the sentence adjudged is appropriate for the offenses of which the appellant has been convicted; if the sentence is excessive, we must reduce the sentence to make it appropriate.  However, when prejudicial error has occurred in a trial not only must we assure that the sentence is appropriate in relation to the affirmed findings of guilty, but we must also assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.  United States v. Peoples, 28 M.J. 426, 428 (C.M.A. 1990); United States v. Sales, 22 M.J. 305, 307-08 (C.M.A. 1986); see also United States v. Cook, 48 M.J. 434, 438 (1996).  Having reassessed the sentence, we affirm the sentence as approved on review below.  We conclude that such a sentence is appropriate for the offenses and the offender, and that such an affirmed sentence is no greater than would have been awarded by a court-martial for the charge and specification that we here affirm.


Judge VILLEMEZ concurs.

FINNIE, Senior Judge (concurring in the result):


I concur in the result reached by the majority in this case.

The appellant went to the post office in response to a notice to retrieve a parcel.  As soon as the parcel was handed to him, Appellant realized the package was not his, but intended for an individual named “Dixon.”  Nonetheless, he decided to keep the parcel.  Appellant later opened the package and discovered clothing, toiletries, gold rings, and gold chains.  Not impressed with any of the items, Appellant eventually discarded them all.  Record at 13–25; Prosecution Exhibit 1.  The Government charged three specifications of larceny in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921, for “steal[ing] a mail package,” “steal[ing] rings,” and “steal[ing] gold chains.”  The Government also alleged two specifications in violation of Article 134, UCMJ, for “wrongfully tak[ing] certain mail matter” and “wrongfully open[ing] certain mail matter.”  Charge Sheet.

No decision may be more difficult for the prosecutor than that of the election of charges.  Professional legal standards state: 

The prosecutor should not bring or seek charges greater in number or degree than can reasonably be supported with evidence at trial or than are necessary to fairly reflect the gravity of the offense.

Standards for Criminal Justice § 3-3.9(f)(1993).  Concern for       “overcharging” should always be in the forefront of the prosecutor’s consideration.

As the Court now determines, one specification effectively captured and communicated the gravamen of the appellant’s offense.  I find the unorthodox manner of charging in this case did reflect “prosecutorial overreaching and abuse in the drafting of charges.”  See United States v. Quiroz, 55 M.J. 334, 338 (2001).  Consequently, this fact weighs heavily in my decision to concur with the disposition of this case.  I do not take issue with my learned colleagues that the prosecution may not have “acted in bad faith.”  There is no indication of prosecutorial vindictiveness or that the prosecution secured a tactical advantage over Appellant, because of the charging in this case.  Nonetheless, prosecutorial overreaching and abuse of discretion does not require bad faith on the part of the prosecution.  The absence of animus does not inoculate the prosecution from overreaching and abuse of discretion.  Stealing mail matter appears to be the offense plainly suggested by the evidence in the record.  Larceny is listed as a lesser included offense of taking, opening, secreting, destroying or stealing mail.  Manual for Courts-Martial, United States (2000 ed.), Part IV, ¶ 93d(1).  Even absent an improper motive, the five specifications originally charged evidenced the absurdity of the prosecution’s charging scheme in this case.  Appellant’s eventual conviction of three specifications in the manner alleged still constitutes an unreasonable multiplication of charges, and the dismissal of the affected charges is appropriate. 

Once doubts about the facts and evidence have been resolved, at some stage of the proceedings, it is incumbent upon the prosecution to voluntarily dismiss charges that are unnecessary.  Prosecution discretion should be exercised to achieve a fair, 

efficient, and effective enforcement of the law.  The posture of this case wastes the resources of all concerned and forces this Court to do what the parties should have addressed below.






   For the Court






   R.H. TROIDL






   Clerk of Court   
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