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MEMORANDUM OPINION
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CHAPMAN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of wrongful possession of marijuana, wrongful use of marijuana, wrongful use of methamphetamine, wrongful use of cocaine, wrongful distribution of cocaine, wrongful use of ecstasy, wrongful distribution of ecstasy, wrongful use of LSD, and wrongful distribution of LSD, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only ten months of confinement, but approved the remainder of the sentence as adjudged.  The case is before this court for review pursuant to Article 66, UCMJ.


In his sole assignment of error, the appellant asserts that Specification 1, alleging possession of marijuana on divers occasions between on or about 1 October 1998 and on or about 12 August 1999, is multiplicious and facially duplicative with Specification 2, alleging use of marijuana on divers occasions during the same time period.  For the reasons stated below, we agree, in part, with the appellant, but we decline to grant the relief requested. 


For the first time on appeal, the appellant contends that his convictions for possession and use of marijuana are multiplicious.  Our superior court has held that “multiplicity is waived by failure to raise the issue by a timely motion to dismiss.”  United Stated v. Britton, 47 M.J. 195, 198 (1997).  In addition, that court has held that “[o]rdinarily, an unconditional guilty plea waives a multiplicity issue.”  United States v. Heryford, 52 M.J. 265, 266 (2000) (citing United States v. Lloyd, 46 M.J. 19, 23 (1997)).  Despite these mandates, the appellant may overcome both waiver doctrines by showing that the subject specifications are “‘facially duplicative,’  that is, factually the same.”  Heryford, 52 M.J. at 266 (quoting Britton, 47 M.J. at 198 and Lloyd, 46 M.J. at 23).  If the appellant meets this burden, his claim rises to the level of plain error warranting relief.  Id.


Although the language in Specifications 1 and 2 depicting possession and use of marijuana on divers occasions during identical time periods suggests that the two specifications are “facially duplicative,” a review of the record reveals otherwise.  An examination of the providence inquiry and the stipulation of fact shows that, on one specific occasion during the time period alleged, the appellant’s possession of marijuana was independent of any use.  


On 11 August 1999, while deployed on a unit training exercise, the appellant took marijuana with him to the field with the intention “to get high.”  In fact, he never used the marijuana.  Expecting a unit search for drugs, the appellant threw the marijuana away before he could smoke it.  Under these facts, the appellant’s possession of marijuana on 11 August 1999 is not factually the same conduct as the use on divers occasions depicted in Specification 2.  Therefore, as to that one occasion on 11 August, the appellant has not established that the specifications are “facially duplicative.”  Accordingly, the appellant’s failure to object at trial and his unconditional guilty plea waive on appeal his multiplicity claim regarding his 11 August misconduct.


We agree with the appellant, however, that all possessions of marijuana on “divers occasions” alleged in Specification 1—with the exception of the 11 August possession—and the use of that same marijuana in Specification 2, are factually the same conduct.  Accordingly, we will disapprove so much of the findings of guilty as finds that the appellant wrongfully possessed marijuana on divers occasions during the time period alleged.  However, because the record reflects that the 11 August 1999 possession is not “facially duplicative” with any alleged use, we need not dismiss Specification 1 as the appellant suggests.  We will, instead, correct the error by modifying the finding of guilty of Specification 1 in our decretal paragraph.  


The matters raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), warrant no comment or relief.


The Court affirms only so much of the finding of guilty of Specification 1 of the Charge as finds that the appellant did, at or near Fort Campbell, Kentucky, on or about 11 August 1999, wrongfully possess marijuana, a controlled substance, in violation of Article 112a, UCMJ.  All remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the matters noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the Court affirms the sentence. 

Senior Judge CAIRNS and Judge STOCKEL concur.
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