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CONN, Judge:
A military judge sitting as a general court-martial convicted appellant,  pursuant to his pleas, of desertion with the intent to avoid hazardous service, in violation of Article 85, Uniform Code of Military Justice [hereinafter UCMJ]; 10 U.S.C. § 885 (2005).  The military judge sentenced appellant to a bad-conduct discharge, confinement for seven months, and reduction to Private E1.  The convening authority approved the sentence as adjudged.  This case is before the court for review pursuant to Article 66, UCMJ.

We have considered the entire record of trial, appellant’s assignment of error, the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Appellant’s assignment of error that the military judge improperly accepted appellant’s plea of guilty because of evidence inconsistent with his plea merits discussion, but no relief.
   

FACTS

Appellant, a Cavalry Scout, deployed with his unit in January 2007 from Fort Stewart to Fallujah, Iraq for an anticipated 16-month tour.  While deployed his squadron was engaged in frequently hostile operations.  The unit suffered numerous combat casualties while deployed, including at least three deaths during the time appellant served with his unit in Iraq.  At several points during the course of his providence inquiry, appellant reiterated that his duties in Iraq were dangerous and hazardous, with a significant risk of violence and injury due to hostile encounters.  The stipulation of fact makes clear the hazardous character of the duty continued even after appellant quit his unit.   

In July 2007, appellant discovered that his father had suffered a stroke in either March or May of 2007.
  Based on this, appellant’s unit moved up his two-week environmental-morale (EML) leave from its scheduled date in October to July. When appellant’s EML leave ended on 1 August 2007, appellant failed to return to Iraq.  He had no contact with his unit, but sometime in August 2007 phoned the rear-detachment at Fort Stewart and was directed to return to the installation as soon as possible.  Appellant did not, and remained away for approximately five months until he turned himself in at Fort Polk in January 2008.  Appellant’s unit redeployed to Fort Stewart in April 2008.

Consistent with appellant’s guilty plea, at trial the military judge properly advised him of the elements of the charged offense of desertion, including giving notice of and defining the necessary element of quitting his unit with the specific intent to avoid hazardous service.

The military judge asked appellant to describe why he was guilty of the offense, to which appellant replied: “I’m guilty of desertion because I quit my unit from Iraq and didn’t return.  I took leave without authorization, ma’am.  Iraq to me is hazardous because of the fact that we got shot at, mortars, and I lost three of my fellow Soldiers while I was there on April 27th.”  

When asked to explain his reasons for not returning to his duties in Iraq, appellant stated:  “My father was having difficulties at the time taking care of himself and my stepmother was having difficulties taking care of him on her own as well because he had a stroke in May, I believe it was, of 2007.  I knew I had to ask for leave to get it extended, but I didn’t, ma’am.” 

In reply to a question regarding why he remained away until January 2008, the appellant stated:  “That is when I felt I could leave my father and he’d be okay.” 
The stipulation of fact in the case stated that appellant “remained absent from his unit because he intended to avoid going back to Iraq and to avoid hazardous duty.”  The judge also specifically inquired whether the appellant had the intent to avoid hazardous duty in the following inquiry:   

MJ:  Now on 1 August 2007, or at some time thereafter during your absence, did you absent yourself from your unit with the intent to avoid [Operation Iraqi Freedom V]?  I know you felt you had a reason about your father, and we’re going to talk about that in a minute, but did you intend to avoid hazardous duty in Iraq? 

ACC:  Yes, ma’am.
MJ:  Tell me how you formed that intent. 

ACC:  I knew I was supposed to return back to Iraq. I didn’t because my family means more to me than my job does and I know the consequences of the choice that I made.   

Based on appellant’s statements concerning his father’s health, the military judge properly defined and explained the duress defense related to appellant’s choice to care for his father.  The appellant indicated his father was not in any imminent danger, thereby negating duress or related defenses.  

DISCUSSION

A court shall not accept a guilty plea where “an accused . . . sets up matter inconsistent with the plea, or if it appears that he has entered the plea of guilty improvidently….”  Article 45, UCMJ.   A military judge’s acceptance of a guilty plea is reviewed for abuse of discretion. United States v. Abbey, 63 M.J. 631, 632, (Army Ct. Crim. App. 2006) (citing United States v. Eberlee, 44 MJ 374, 375 (C.A.A.F. 1996)).  The standard of review is whether there is a substantial basis in law and fact to overturn the plea.  United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  
Desertion involving avoidance of hazardous duty or important service is a specific intent offense.  Manual for Courts-Martial, United States (2005 ed.), Part IV, para. 9b(2); United States v. Gonzalez, 42 M.J. 469, 472 (C.A.A.F. 1995).  It requires proof of more than absence from a unit engaged in hazardous duty.  United States v. Apple, 2 U.S.C.M.A. 592, 593, 10 C.M.R. 90, 91 (C.M.A. 1953).  However, the specific intent required may be inferred from evidence of an intentional absence and knowledge of the hazardous or important duty to be performed.  United States v. Merrow, 14 U.S.C.M.A. 265, 267, 34 C.M.R. 45, 48 (C.M.A. 1963); see also, Apple, 2 U.S.C.M.A. at 593, 10 C.M.R. at 91; United States v. Squirrell, 2 U.S.C.M.A. 146, 151, 7 C.M.R. 22, 26-27 (C.M.A. 1953); United States v. Fazio, 63 M.J. 730, 733-34 (C.G.C.C.A. 2006) (regarding intent to shirk important service).  The essence of the offense is the “intent to abandon the unit at a time when the presence of all hands is most critically needed.”  Merrow, 34 C.M.R. at 45; see also, Gonzalez, 42 M.J. at 472-73.  Therefore, evidence that an accused knew of his duties and its hazardous character and evidence that he intentionally failed to perform those duties alone are sufficient to support a finding of guilty.  United States v. Shull, 1 U.S.C.M.A. 177, 2 C.M.R. 83, 88-89 (C.M.A 1952).
  Appellant’s providence inquiry provides ample evidence to support his plea, to include a specific admission from him that by his absence he in fact intended to avoid the hazardous duties assigned to him.

Appellate defense counsel argues that, because appellant stated his reason for failing to return to duty in Iraq was his desire to assist his father, appellant raised a matter inconsistent with the necessary element of the intent to avoid hazardous duty.  This is a superficial, if appealing, analysis that misses the sometimes evanescent but significant distinction between motive and intent in criminal law.
  
Motive may supply the reason for crime and may be a matter in mitigation; however, except in the rare instance where it constitutes a defense, it does not negate criminality.  United States v. Huet-Vaughn, 43 M.J. 105, 113-14 (C.A.A.F. 1995); see also, W. LaFave and A. Scott, 1 Substantive Criminal Law, §3.6 at 318-23 (1986).  A person frequently has multiple purposes for committing an offense.  The specific intent the law requires need not be the primary or predominate reason. Shull, 1 U.S.C.M.A. 177, 2 C.M.R. at 88-89.
  
Motive has been characterized as a person’s “ultimate goal” while intent is the “immediate goal.”  Huet-Vaughn, 43 M.J. at 113-14.  For example, a person who takes money with the intent to steal it does not negate that intent because he intends to use the money to buy food for a hungry child.  Id. at 113.  Unless it constitutes an affirmative defense, this motive or ultimate goal, no matter how compelling, cannot negate the accused's immediate intent.  Id. at 114; see also, United States v. Webster, 65 M.J. 936, 944 (Army Ct. Crim. App. 2008) (discussing the lack of substantive impact of religious motives underlying offense of missing movement by design).   

In his providence inquiry, appellant stated that he concluded his family was more important than his job (that is, his hazardous duty in Iraq) and that he was aware of the consequences.  Appellant thereby indicates he intentionally chose not to return to—and thereby avoided—his knowingly hazardous duties (his immediate goal) for the purpose of aiding his family (his ultimate goal).  The judge in this case was careful to rule out the potential defense of duress associated with this motive.   It also appears clear that the trial judge understood that, unless it constituted a defense, the motive here did not negate the required criminal intent and therefore was not inconsistent with appellant’s plea of guilty. See Huet-Vaughn, 43 M.J. at 114-15; United States v. Johnson, 24 M.J. 101, 106 (C.M.A. 1987).  Moreover, from the sentence imposed, it also appears the trial judge appropriately considered appellant’s motive as a matter in mitigation.  
DECISION
Based on the foregoing, we find that the military judge did not abuse her discretion in accepting appellant’s guilty plea and there is no basis in law or fact to overturn appellant’s plea of guilty to desertion with intent to avoid hazardous service.  We have considered appellant’s other assignment of error made pursuant to Grostefon, 12 M.J. 431, and find it to be without merit. 
Accordingly, the findings of guilty and the sentence are affirmed.  
Senior Judge COOK and Judge BAIME concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� The assignment of error as specified is:  THE MILITARY JUDGE ERRED BY ACCEPTING APPELLANT’S PLEA OF GUILTY TO DESERTION WITH INTENT TO AVOID HAZARDOUS DUTY WHERE APPELLANT RAISED MATTERS INCONSISTENT WITH THE INTENT TO AVOID HAZARDOUS DUTY AND THE MILITARY JUDGE FAILED TO RESOLVE THE INCONSISTENCY.  THEREFORE, THIS COURT SHOULD SET ASIDE THE FINDINGS AND SENTENCE.  





� During his providence inquiry, appellant asserted his father suffered a stroke in May, 2007.  Defense Exhibit A, a treating physician’s letter, dated September 2007, indicated that appellant’s father experienced the stroke in March, 2007.  


� In Shull, 1 U.S.C.M.A. 177, 2 C.M.R. at 89, the court overturned a conviction for desertion with intent to shirk important service where a soldier facing marital problems failed to return from a 72 hour pass to his unit, elements of which were slated to deploy.  The court found a lack of evidence of the Soldier’s specific knowledge of imminent important duty, rather than absence motivated by family issues, as the basis for overturning a conviction.  Id.





�  The slipperiness of this distinction appears to be present in the venerable case of Apple, 2 U.S.C.M.A. 592, 593, 10 C.M.R. at 92.  There, despite, an acknowledgement that motive and intent are distinct, the court overturned a conviction for intent to avoid hazardous duty where a Soldier went AWOL from the Korean front after 13 months, because the law officer (judge) in the contested case failed to advise on the lesser offense of AWOL.  Id.  At trial, appellant testified he left his unit to go to the rear to check his records and find out why his rotation from theater had been delayed.  Id.  Undoubtedly he intentionally left (and thereby avoided) his hazardous duties.  His motive (to correct his records to facilitate his rotation), while significantly mitigating, would not apparently negate his more immediate intentional act of quitting, and thereby avoiding, his hazardous duties.  The Apple court indicates its ultimate ruling is based on the factual sufficiency of the specific intent element of avoiding duty.  Id. at 92.  It is hard to reconcile how a Soldier could intentionally quit a unit engaged in hazardous duty but not thereby also avoid it.  We write this memorandum opinion in the hopes that it will reiterate for appellate practitioners what we find to be a well-settled but often misunderstood area of the law.  





� The Shull court stated:





What we are attempting to suggest at this point is merely that we do not mean to enunciate a rule necessarily requiring in such a situation that a court-martial conclude that an accused's primary motive must have been to avoid the important service or the hazardous duty alleged.  It is enough, we hold, that in a case of this nature a court-martial determine on the basis of substantial evidence that the duty was imminent, and that as a consequence of his unauthorized absence the accused in fact avoided it or had reasonable cause to know that he would do so.  Since one in the position such as accused will be deemed to have intended the natural and probable consequences of his actions, we cannot in propriety complain if a court-martial regards primacy among motives as unimportant. 





Shull, 1 U.S.C.M.A. 177, 2 C.M.R. at 88-89.
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