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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

CARVER, Judge:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of conspiracy to steal, consuming alcohol in violation of a general order, striking a staff noncommissioned officer, fleeing from apprehension, and carrying a concealed weapon, in violation of Articles 81, 92, 95, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, 895, 928, and 934.  The appellant was sentenced to a bad-conduct discharge, confinement for 150 days, and reduction to pay grade E-1.  The convening authority approved the sentence as adjudged.


The appellant contends that his pleas of guilty to unlawfully carrying a concealed weapon and to assault were improvident.  After carefully considering the record of trial, the appellant’s assignments of error, and the Government’s response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.
Facts Regarding Conspiracy

And Carrying a Concealed Weapon


On the evening of 3 August 1999, the appellant accompanied Lance Corporal (LCpl) Wilson and LCpl Ivory to an off-base pawnshop to purchase rounds for LCpl Ivory's pistol.  


Two nights later, the appellant agreed with LCpl Turner, LCpl Wilson, and LCpl Kinsey to break into unoccupied parked cars to steal compact disk players and speakers.  Later that same evening, the four got into LCpl Kinsey's car and drove around Oceanside, California, looking for cars to break into.  When they saw a police car in the area, they decided to drive to San Diego instead.  During the drive, the appellant fell asleep.  He awoke at one point to see LCpl Turner chamber a round in a pistol.  After their arrival in San Diego, they stopped the car and talked about which cars they were going to break into.  Then they started walking down the street when a police officer stopped and searched them.  The police officer discovered the loaded pistol on LCpl Turner.  


The record is not clear, but, apparently, the weapon found on LCpl Turner on 5 August was the same weapon that LCpl Ivory had in his possession at the pawnshop on 3 August.
  

Providence Inquiry

As to Carrying a Concealed Weapon

As noted above, it was LCpl Turner, rather than the appellant, who actually concealed the loaded weapon about his person while all four of the Marines, including the appellant, were walking down the street looking for cars to break into.  During the providence inquiry, the appellant admitted that he was guilty of unlawfully carrying a concealed weapon because he was also guilty of the crimes that the other conspirators committed.


The appellant now contends that he was not liable as a principal and the plea of guilty was improvident because the offense of unlawfully carrying a concealed weapon was not "connected with and in furtherance of the conspiracy or was a foreseeable consequence of the conspiracy."  Appellant's Brief of 29 May 2002 at 5.  In support, the appellant cites the case of United States v. Pinkerton, 328 U.S. 640 (1946).  In Pinkerton the Supreme Court stated that:

[S]o long as the partnership in crime continues, the partners act for each other in carrying it forward.  It is settled that "an overt act of one partner may be the act of all without any new agreement specifically directed to that act."  United States v. Kissel, 218 U.S. 601, 608 (1910). . . .  The rule which holds responsible one who counsels, procures, or commands another to commit a crime is founded on the same principle.  That principle is recognized in the law of conspiracy when the overt act of one partner in crime is attributable to all.  An overt act is an essential ingredient of the crime of conspiracy under § 37 of the Criminal Code, 18 U.S.C. § 88.  If that can be supplied by the act of one conspirator, we fail to see why the same or other acts in furtherance of the conspiracy are likewise not attributable to the others for the purpose of holding them responsible for the substantive offense.


A different case would arise if the substantive offense committed by one of the conspirators was not in fact done in furtherance of the conspiracy, did not fall within the scope of the unlawful project, or was merely a part of the ramifications of the plan which could not be reasonably foreseen as a necessary or natural consequence of the unlawful agreement.

Pinkerton, 328 U.S. at 646-48.  See Salinas v. United States, 522 U.S. 52, 63-64 (1997); United States v. Whitten, 56 M.J. 234, 236 (2002); United States v. Jefferson, 22 M.J. 315, 323-24 (C.M.A. 1986); Manual for Courts-Martial, United States (1998 ed.), Part IV, ¶ 5c(5).  "Every member of a conspiracy is responsible for acts done by his confederates which follow incidentally as one of the probable and natural consequences in the execution of the common design, even though such a consequence was not intended as a part of the original design or common plan.  Boyd v United States, 142 US 450, 35 L. Ed 1077, 12 S Ct 292 (1892); 11 Am Jur, Conspiracy, § 8."  United States v. Salisbury, 14 C.M.A. 171, 175, 33 C.M.R. 383, 387 (1963).  


Although the appellant now claims that concealing a loaded pistol was not committed either pursuant to, or in furtherance of, the conspiracy to steal items from parked cars, he pled guilty to conspiracy to commit larceny and admitted that "loading a pistol and concealing it about their person" was an overt act committed for the purpose of bringing about the theft and that he was liable as a conspirator for that offense.  Record at 21-24.  "An overt act by one conspirator becomes the act of all without any new agreement specifically directed to that act and each conspirator is equally guilty even though each does not participate in, or have knowledge of, all the details of the execution of the conspiracy."  MCM, Part IV, ¶ 5c(4)(c).  


A military judge shall not accept a plea of guilty without making sufficient inquiry of the accused to establish that there is a factual basis for the plea.  Art. 45(a), UCMJ; United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).  Before accepting a guilty plea, the military judge must explain the elements of the offense and ensure that a factual basis for the plea exists.  United States v. Faircloth, 45 M.J. 172, 174 (1996); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  The standard of review to determine whether a plea is provident is whether the record reveals a substantial basis in law and fact for questioning the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  


In our review of the record, we have determined that the military judge accurately listed the elements and explained the definitions of the offenses to which he pled guilty.  We have also determined that the appellant indicated a clear understanding of the elements and definitions and stated that the elements correctly described the offenses he committed.  We find that the appellant was aware that one member of his conspiracy had a loaded firearm, yet he made no attempt to withdraw from the conspiracy.  We further find that carrying a concealed weapon was committed as an overt act in furtherance of the conspiracy to steal.  After a thorough review of the providence inquiry and the stipulation of fact (Prosecution Exhibit 1), we find no substantial basis in law or fact for questioning the plea of guilty. 

Facts Regarding Assault

On the evening of 25 September 1999, the appellant drank a 40-ounce beer in the barracks aboard Camp Pendleton, California.  At the time, the appellant was under the legal age for possession and consumption of alcohol.  


About an hour later, the appellant went to the bowling alley on base to shoot pool with a friend, Private (Pvt) Biggs.  In the bowling alley, Pvt Biggs got into an argument with another patron.  The appellant tried to intervene.  Staff Sergeant (SSgt) Hickman then came over to the group, talked with Pvt Biggs, and asked the appellant for his identification (ID) card.  The appellant refused.  Although the record is unclear, SSgt Hickman must not have been wearing his uniform, as the appellant did not realize then that he was a staff sergeant.  


SSgt Hickman grabbed the appellant's arm, but the appellant pushed him away and left the bowling alley.  SSgt Hickman followed and tried to grab him.  The appellant hit SSgt Hickman in the head with his fist.  Then SSgt Hickman grabbed the appellant and tried to take him to the ground.  The appellant then saw a military policeman (MP) approaching, so he fled across the street and halfway across the football field.  When the appellant ran out of breath, he was caught and apprehended by SSgt Hickman and the MP.  

Providence Inquiry

As to Assault


The appellant contends that his plea of guilty to assault was improvident since he told the military judge that he pushed SSgt Hickman to defend himself.  Record at 17-18.  The Manual for Courts-Martial provides:


(3) Other assaults.  It is a defense to any assault punishable under Article 90, 91, or 128 and not listed in subsections (e)(1) or (2) of this rule that the accused:



(A) Apprehended, upon reasonable grounds, that bodily harm was about to be inflicted wrongfully on the accused; and



(B) Believed that the force that accused used was necessary for protection against bodily harm, provided that the force used by the accused was less than force reasonable likely to produce death or grievous bodily harm.

Rule for Courts-Martial 916(e)(3), Manual for Courts-Martial, United States (1998 ed.).  


After the appellant first said that he acted in self-defense and then conferred with his trial defense counsel, the military judge continued the providence inquiry as follows: 

MJ:
So when Staff Sergeant Hickman grabbed your arm, what could you have done instead of pushing him away?

ACC:
Just walked away, ma'am.

MJ:
And when he grabbed your T-shirt, what could you have done instead of hitting him in the head?

ACC:
Just walked away, ma'am.

MJ:
And do you think that if you had just walked away, for both of those instances, that he would have hurt you?

ACC:
I didn't get the question, ma'am.

MJ:
If, after he grabbed your arm and you just walked away, do you think he would have then hurt you?  Would he have hit you or punched you or hurt you in some way?

ACC:
No, ma'am.

MJ:
And after you-–if you had walked away after he grabbed your T-shirt, do you think he would have pursued you, tried to try [sic] hit you, or do anything like that?

ACC:
No, ma'am.

Record at 18.  We find from the facts admitted by the appellant during the providence inquiry and from the stipulation of fact that the appellant reasonably knew that SSgt Hickman was acting in an official capacity when he approached Pvt Biggs and the appellant, asked questions of the participants, asked the appellant for his ID card, and chased the appellant when he fled without providing his ID card.  While we would have preferred that the providence inquiry delve further into the appellant's apprehension of bodily harm and the status of SSgt Hickman that evening, we are satisfied that the appellant was aware of the defense of self-defense, discussed it with his trial defense counsel, and admitted facts that supported his conclusion that he was not acting in self-defense when he pushed and struck SSgt Hickman.


A military judge "may not arbitrarily reject a guilty plea."  United States v. Penister, 25 M.J. 148, 152 (C.M.A. 1987).  When the accused reasonably raises a defense, the military judge must resolve the defense with the accused.  United States v. Timmons, 21 C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  However, a guilty plea will not be overturned on the mere possibility of a defense.  United States v. Olinger, 50 M.J. 365, 367 (1999).  We will not speculate as to the existence of facts that might invalidate the plea.  United States v. Johnson, 42 M.J. 443, 445 (1995).  

Conclusion

Accordingly, the findings of guilty and sentence, as approved on review below, are affirmed.


Senior Judge PRICE and Judge BRYANT concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  Although we found the providence inquiry and stipulation of fact to meet the minimum standards, we note that the military judge did not explore all of the salient facts as to either incident.  We encourage military judges to perform more thorough providence inquiries that deal with the essential facts necessary to support a plea of guilty.  See generally United States v. Jordan, 57 M.J. 236, 238-40 (2002); United States v. Bullman, 56 M.J. 377, 380-83 (2002). 
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