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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:

A military judge sitting as a general court-martial, convicted the appellant, contrary to her pleas, of dishonorably failing to maintain sufficient funds to cover checks (seven specifications)
 and dishonorably failing to pay just debts (two specifications), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  She was acquitted of two additional specifications of dishonorably failing to pay just debts.  The military judge sentenced her to a bad-conduct discharge, reduction to E1, and confinement for two months, with a recommendation that the convening authority consider suspending the sentence to confinement.  The convening authority approved the adjudged sentence.

In this Article 66, UCMJ, appeal, the appellant challenges the legal and factual sufficiency of one of the specifications of dishonorably failing to pay a just debt, and argues that, in view of the extenuating and mitigating evidence, her approved sentence is inappropriately severe.  Additionally, she avers that the staff judge advocate's (SJA) failure to note the military judge's clemency recommendation in the SJA's post-trial recommendation to the convening authority constitutes plain error.  We find the evidence legally and factually sufficient, the sentence appropriate, and no plain error in the omission of the clemency recommendation.

BACKGROUND

Prior to preferral of the charges in this case, the appellant, a thirty-nine year-old married soldier with five children and over twelve years of active duty service, was being processed for medical elimination.  She suffered from debilitating migraine headaches, and was thus unable to perform her normal military duties.  

Apparently, the appellant also suffered from some financial difficulties, causing her to seek assistance from two corporations providing consumer loans.
  By the fall of 1996, in addition to the amounts owed the consumer lending institutions, she owed over $4,000.00 to the Army and Air Force Exchange System's (AAFES) Deferred Payment Plan (DPP).  Her regular DPP payments were approximately $140.00 per month. 

The bad debt specification that is the subject of the appellant's legal and factual sufficiency challenge stems from the purchase of some designer hats in May and June of 1996 from a small local business, A & R Hatters, owned by a Ms. Brown.  Her account balance with A & R Hatters was a little more than $200.00 at the end of June 1996.  Although her oral agreement with Ms. Brown was for monthly payments of $25.00 to $30.00 per month on her account, she failed to make any payments in July.  The missed July payment notwithstanding, Ms. Brown extended the appellant credit for yet another purchase in August 1996.  That purchase was accompanied by a payment on the account, leaving a balance owed of nearly $230.00 at the end of August.  Thereafter, the appellant failed to make the regularly scheduled payments in September and October of 1996, in spite of a phone call and a written reminder.

The appellant made a $50.00 payment to A & R Hatters in November 1996, the last payment she made on her account until mid-January 1997, in spite of a written reminder and telephone calls to her home.  Similar calls and written reminders failed to produce any payments in February, March, and April.  After the appellant promised to come in to the shop in April 1997, and thereafter failed to appear, Ms. Brown contacted the appellant's unit and sought the assistance of First Sergeant (1SG) Robinson in encouraging the appellant to meet her financial obligation.  The balance owed to Ms. Brown was finally paid in full by the appellant on 23 May 1997, twenty-four days after preferral of the specification of dishonorably failing to pay a just debt to A & R Hatters for the payments missed from February to April 1997.   

In the winter of 1996-97, the appellant also fell behind on her payments to AAFES.  She failed to make any payment on her DPP account between December 1996 and March 1997.  Her April payment was made late, but it rescued her account from collection status.  That payment was made prior to preferral of charges against the appellant on 29 April 1997.

Between 25 November 1996 and 9 December 1996, the appellant wrote $2,100.00 in bad checks to the Fort Lee and Fort Eustis Post Exchanges.  In her sworn statement to military authorities when questioned about these checks, the appellant indicated that she and her husband purchased a new car, making a $2,000.00 down payment shortly after writing the last of these seven checks.  The appellant denied using the money obtained by the checks for the down payment.  These dishonored checks formed the basis for the appellant's Article 134, UCMJ, conviction of dishonorably failing to maintain sufficient funds in her account to cover these checks. 

Legal and Factual Sufficiency

When reviewing a case for legal sufficiency, the test is whether, viewing the evidence in a light most favorable to the prosecution, a reasonable fact finder could have found all the essential elements beyond a reasonable doubt.  See Jackson v. Virginia, 443 U.S. 307, 319 (1979).  On the other hand, when testing for factual sufficiency, this court must, after weighing the evidence and making allowances for not having seen the witnesses in person, be convinced that an accused is guilty beyond a reasonable doubt.  See United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).

The specific basis for the appellant's challenge to the A & R Hatters bad debt specification is the testimony of Ms. Brown.  Ms. Brown testified that, in spite of the difficulties she experienced in obtaining timely payments from the appellant, she did not believe that the appellant was a discredit to the Army.  Ms. Brown was, in fact, willing to do business with the appellant again, and did not hold the military in general in disrepute as the result of the appellant's tardy payment history.  Thus, the appellant contends that the government failed to establish that her conduct brought discredit upon the armed forces.

This argument misapprehends the nature of the proof required to sustain a conviction of Article 134, UCMJ, under either a legal or factual sufficiency test.  The government is not required to prove that the conduct alleged actually brought discredit upon the armed forces.  Rather, the government must establish that the conduct “was of a nature to bring discredit upon the armed forces.”  UCMJ art. 134 (emphasis added); see also Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 60c(3) (“Article 134 makes punishable conduct which has a tendency to bring the service into disrepute or which tends to lower it in public esteem” (emphasis added)).  We are satisfied that the evidence of the appellant's deceitful and evasive conduct with regard to this debt, including evidence that she made at least one appearance at A & R Hatters in her military uniform, established conduct of a nature to bring discredit upon the armed forces.  

An Article 134, UCMJ, violation may also be proven by demonstrating conduct prejudicial to good order and discipline in the armed forces.  In this regard, 1SG Robinson testified that the appellant, a noncommissioned officer with over eleven years of military service, required repeated counseling for her failure to make arrangements for payment of this debt, thus taking him away from other military duties.  His testimony is corroborated by Ms. Brown, who indicated that she called 1SG Robinson several times seeking his assistance in encouraging the appellant to pay her bill. 

A reasonable fact finder, reviewing the evidence in the light most favorable to the prosecution, could conclude that the government established every element of the offense charged, thus meeting the test for legal sufficiency.  With regard to factual sufficiency, after reviewing the evidence, and making allowances for not having personally observed the witnesses, we are satisfied that the appellant is guilty of this offense beyond a reasonable doubt.  

Failure to Advise the Convening Authority of Clemency Recommendation


Citing United States v. Clear, 34 M.J. 129 (C.M.A. 1992), the appellant contends that the SJA’s failure to advise the convening authority of the military judge's clemency recommendation is plain error, requiring us to return the case for a new review and action.  Under these facts, we agree that the omission was error, but disagree that any relief is warranted.  


After adjudging the sentence, the military judge recommended that the convening authority “consider suspending the sentence to confinement.”  That recommendation was not included in the SJA’s post-trial recommendation.  A clemency recommendation made by the sentencing authority in conjunction with announcement of the sentence is part of the required contents of the SJA’s recommendation.  See Rule for Courts-Martial 1106(d)(3)(B) [hereinafter R.C.M.].  Our superior court has indicated that such an omission will generally be considered plain error.  See Clear, 34 M.J. at 132.


In United States v. Wheelus, 49 M.J. 283, 288 (1998), and United States v. Lee, 50 M.J. 296, 298 (1999), however, our superior court held that an omission does not always require a new review and action.  In Wheelus, the court established three criteria for evaluating claims of error in the post-trial processing of courts-martial.  The appellant must make:  (1) an allegation of error at the service court level; (2) a showing of prejudice; and (3) a statement of what the appellant would do to resolve the error if given such opportunity.  See Wheelus, 49 M.J. at 288.  The factor central to obtaining the desired relief of a new review and action is “‘some colorable showing of possible prejudice.’”  Wheelus, 49 M.J. at 289 (quoting United States v. Chapman, 46 M.J. 321, 323-24 (1997)).  In Lee, our superior court applied the Wheelus criteria in evaluating the omission of the sentencing authority's clemency recommendation in the SJA's recommendation.  See Lee, 50 M.J. at 298.


In this case, the appellant failed to demonstrate prejudice.  The appellant brought the clemency recommendation to the convening authority's attention shortly after her court-martial, when she referenced the recommendation in her deferment request, dated 24 September 1997.  The convening authority partially granted the appellant's request for deferral of her confinement on 25 September 1997.  Thereafter, the trial defense counsel referenced the clemency recommendation in the appellant’s R.C.M. 1105 submission.  We also note that by the time the convening authority took action in this case,
 the appellant had long since been released from the two months of confinement adjudged on 24 September 1997.  

In summary, the trial defense counsel failed to note the omission as an error in the R.C.M. 1105 submission or other memorandum; the convening authority was otherwise informed of the clemency recommendation; and the opportunity to provide the specific form of clemency recommended had passed.
  Under these circumstances, we have no difficulty finding that the appellant was not prejudiced by the omission.  See United States v. Magnan, 52 M.J. 56, 58 (1999) (finding a knowing waiver by the appellant of the SJA’s error in omitting a clemency recommendation from the post-trial recommendation).

Sentence Appropriateness


We have carefully considered the evidence introduced in extenuation and mitigation, as well as the evidence introduced on the merits, recognizing that this court may affirm “only such findings of guilty and sentence . . . as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.”  UCMJ art. 66(c).  The appellant's years of service and personal and family situation may make a compelling case for clemency.  However, our mandate is not to confer clemency, but to ensure that sentences are not inappropriately severe on the basis of the nature of the offenses and the character of the appellant.  See United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982); United States v. Mamaluy, 10 U.S.C.M.A. 102, 107, 27 C.M.R. 176, 181 (1959).  We cannot say that the sentence adjudged was inappropriately severe for a soldier whose response to her debts was characterized by deceit and evasion and who wrote $2,100.00 in bad checks just prior to purchasing a new automobile.

We have considered the errors personally asserted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The guilty finding was to the lesser included offense of the charged offense of uttering checks without sufficient funds, in violation of Article 123a, UCMJ.





� Payment irregularities on these two loans were the basis for the two specifications of dishonorably failing to pay just debts of which the appellant was acquitted.  





� The SJA’s recommendation is dated 2 February 1998.  The defense submissions pursuant to R.C.M. 1105 are dated 2 March 1998.  The addendum to the SJA’s recommendation is undated, but as it references the defense submissions, it was presumably prepared on or after 2 March 1998.  While the court-martial promulgating order is dated 5 March 1998, the signed action in the record of trial is date-stamped “5 FEB 1998.”  We presume this is an error, as all other documents indicate that the defense submissions were included in the material submitted to the convening authority, and thus action was not taken until on or after 2 March 1998, and was most likely taken on 5 March 1998. 





� This was not a general clemency recommendation by the military judge, rather it was specific to the confinement portion of the sentence.  While the military judge did not indicate on the record why she recommended suspension of confinement, the record reflects that the appellant was the mother of five children and suffered from medical problems severe enough to warrant processing for medical elimination.
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