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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

PRICE, Senior Judge:

Pursuant to his pleas, the appellant was convicted of unauthorized absence (two specifications) and missing movement of his ship through neglect, in violation of Articles 86 and 87, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 887.  A military judge sitting as a special court-martial sentenced the appellant to confinement for 85 days and a bad-conduct discharge.  The convening authority approved the sentence as adjudged.


The appellant contends that the cumulative effect of 

(1) the military judge’s questions of the appellant during the providence inquiry and following his unsworn statement, in which he requested a bad-conduct discharge, and (2) his counsel’s comment regarding the request, warrant a rehearing on sentence.  He also asserts that a bad-conduct discharge is inappropriately severe.  Finally, the appellant has submitted a letter to this court stating that he now regrets his request for a bad-conduct discharge and wishes to return to active duty.


After careful consideration of the assignments of error, the Government’s response, and the record of trial, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Questions Regarding Civilian Confinement During Providence Inquiry for Unauthorized Absence


The appellant complains that the military judge abused his discretion and raised the appearance of abandoning his impartial role by questioning him about his civilian conviction and confinement during the providence inquiry.  While we agree that one question focusing on the nature of the civilian crime was unnecessary and inappropriate, we conclude that the military judge did not abuse his discretion and certainly did not raise the appearance of abandoning his impartiality.


The record reflects a comprehensive providence inquiry by the military judge.  When he asked the appellant how the second of the unauthorized absences ended, the appellant explained that he had been taken into custody by civilian authorities early in the charged period of absence.  The military judge then properly inquired as to the general reason for the arrest, and later explained the purpose of that questioning to the appellant.  The appellant responded that he was “taken into custody on suspected (sic) of a crime, sir.”  Record at 28.  The military judge then asked, “What was the crime that you were suspected of?”  The appellant responded, “Robbery 2, sir.”  Record at 28-29 (emphasis added).  The military judge then asked if the appellant had been convicted of that offense.  The appellant responded in the affirmative.


It is the question about the nature of the civilian charge that comprises the crux of the defense argument.  Instead of simply asking whether he was arrested for the unauthorized absence on behalf of the Navy or for some civilian crime, the military judge specifically asked for the nature of the crime.  However, once he was satisfied that the appellant’s absence did not terminate earlier than charged, and pled, the military judge neither asked nor said anything more about the robbery.  When given the opportunity to object to the military judge considering that matter during presentencing, the trial defense counsel declined to do so.  The record shows why there was no objection during the providence inquiry or later: the trial counsel offered an extensive package of documentation of the civilian conviction for “assault 3,” not robbery, as Prosecution Exhibit 2.  Without objection, it was admitted into evidence. 


Even if we assume arguendo that the military judge abused his discretion in questioning the appellant during the providence inquiry, we are satisfied that the appellant suffered no prejudice.  The military judge adjudged a relatively lenient sentence, less than what the trial counsel argued for, and fairly close to the defense counsel’s suggested sentence.  This assignment of error is without merit.

Questions Regarding Request for Bad-Conduct Discharge


The appellant also contends that the military judge committed prejudicial error in questioning the appellant following an unsworn statement in which he requested a bad-conduct discharge.  The appellant also cites the argument of the trial defense counsel, regarding his advice to the appellant on that issue.  We conclude that relief is not warranted.


The 34 questions of the military judge are similar to those in the landmark case of United States v. Evans, 35 M.J. 754 (N.M.C.M.R. 1992), where we concluded that the questions were unnecessary and that a substantial portion of the questions constituted error.  However, in Evans, the appellant told the military judge that he understood the ramifications of his request for a bad-conduct discharge.  Despite that, the military judge persisted in his inquiry.


Here, the appellant did not indicate that he understood the ramifications of his request.  Accordingly, some brief inquiry of perhaps three or four questions was appropriate.  Evans, 35 M.J. at 758.  Thirty-four questions were neither necessary nor appropriate.  Indeed, it will be a rare case, such as one in which the accused appears to be making the request under duress, where a military judge should find it necessary to question an accused to that extent.  Based on the extensive and unnecessary questioning of the accused of his unsworn statement, we conclude that the military judge committed error.  We will defer our analysis of possible prejudice until we address the related issue of the trial defense counsel’s argument on sentencing.

During that argument, the trial defense counsel made the following statements:

I have been instructed by Airman Recruit Juhnke to request that you give him a bad conduct discharge.  He knows how I feel about this, however, he has instructed me not to argue in any way inconsistent with his wishes.

Record at 64.  As we stated recently, “it has long been the standard that under no circumstances should the defense counsel disclose to the sentencing authority confidential advice from counsel to an accused concerning the accused’s punitive discharge request.”  United States v. Adame, 57 M.J. 812, 814 (N.M.Ct.Crim.App. 2003)(citing United States v. Lyons, 36 M.J. 425, 427 (C.M.A. 1993)).  If counsel felt the need to document his advice to his client regarding the request, he should have done so by a memo to file, something that has come to be known as a Blunk letter.  See United States v. Blunk, 17 C.M.A. 158, 161, 37 C.M.R. 422, 425 (1967); see also United States v. Williams, 57 M.J. 581, 583 (N.M.Ct.Crim.App. 2002).  By disclosing confidential advice to the sentencing authority on the record, the trial defense counsel erred.


However, we conclude that the foregoing errors did not constitute prejudicial error.  In reaching that conclusion, we have carefully considered the appellant’s recent change of heart.  Nevertheless, we feel strongly that any military judge would have adjudged a bad-conduct discharge in this case.  The appellant absented himself twice from his ship, a combat vessel, and also missed a movement of that ship.  He also committed an assault during this general time frame.  These were serious offenses that warranted a punitive discharge, particularly since the military judge adjudged relatively little confinement above time served and chose not to adjudge any other punishment.

Conclusion


We have considered the remaining assignment of error of sentence appropriateness and find it without merit.  The findings and sentence, as approved by the convening authority, are affirmed.

Judge SUSZAN and Judge HARRIS concur.

For the Court


R.H. TROIDL

Clerk of Court
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