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MEMORANDUM OPINION ON REMAND
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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with her pleas, of possession of marijuana on divers occasions, use of marijuana on divers occasions, and distribution of marijuana (three specifications), in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant’s pretrial agreement limited approved confinement to twelve months.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances, and reduction to Private E1.

We affirmed the findings of guilty and the sentence.  United States v. Brennan, ARMY 20000401 (Army Ct. Crim. App. 11 June 2002) (unpub.).  Our superior court affirmed the findings, set aside the sentence, and remanded the case to us—authorizing our court either to take corrective action or to remand the case for such action by a convening authority.  United States v. Brennan, 58 M.J. 351, 355 (C.A.A.F. 2003).  In doing so, our superior court noted that although the convening authority reduced appellant’s confinement three months beyond that required by the pretrial agreement, “[t]he record . . . does not demonstrate that the convening authority’s action was undertaken to provide corrective action for the mistreatment of Appellant during [post-trial] confinement.”  Id.  
Appellate defense counsel argue that “a sentence rehearing is the best method of determining an appropriate sentence in this case.”  The government urges us to reassess and then affirm the approved sentence.  We will reassess and reduce the sentence in our decretal paragraph. 

FACTS


Appellant was subjected to illegal post-trial punishment in violation of Article 55, UCMJ, which occurred after trial but before the convening authority’s initial action.  Brennan, 58 M.J. at 352, 355.  Our superior court described this illegal punishment, as follows:

Virtually every day over a two-month period, [Petty Officer (PO) Davis,] the Guard Commander abused his position as a prison official to mistreat Appellant, a prisoner subject to his command and control.  At one point, using graphic language, he brutally threatened her with anal sodomy.  On another occasion, he isolated her in a locked room, trapped her in a corner, and physically assaulted her.  This case involves a Guard Commander whose raw exercise of power over a prisoner transformed her lawful period of confinement into a different form of punishment by imposing repeated physical and verbal abuse over a two-month period.

Id. at 354.  On various occasions, PO Davis touched appellant’s buttocks, breasts, and vaginal areas.  Id. at 352-53.  He looked at her when she was using the toilet.  Id. at 353.  He propositioned her daily.  Id.  On one occasion, PO Davis licked appellant’s face, exposed his penis, and attempted to make appellant touch his penis.  Id. 


The defense submission to the convening authority under Rule for Courts-Martial [hereinafter R.C.M.] 1105 raised various legal and clemency issues and complained about PO Davis’ misconduct.  The staff judge advocate’s (SJA) addendum summarized appellant’s R.C.M. 1105 submission, listing seven legal issues.  It did not specifically mention trial defense counsel’s complaint about PO Davis’ misconduct.  During the pre-sentence hearing, as part of her unsworn statement, appellant requested a bad-conduct discharge in lieu of confinement after the military judge fully advised her of a bad-conduct discharge’s adverse consequences.  See United States v. Pineda, 54 M.J. 298, 301 (C.A.A.F. 2001) (stating when counsel seeks or concedes appropriateness of punitive discharge, record must reflect that accused desired such action).
DISCUSSION


If we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a sentence rehearing.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather, would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (C.A.A.F. 1999) (quoting Taylor, 47 M.J. 322, 324-25 (C.A.A.F. 1997)).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  

We have previously reduced the approved sentence in cases involving violations of Article 55, UCMJ.  See, e.g., United States v. Fagan, 58 M.J. 534, 534-35, 539 (Army Ct. Crim. App.) (reducing nineteen-month confinement by one month where prison guard struck soldier in the testicles during searches), certif. for review filed, Dkt. No. 03-5002/AR (C.A.A.F. 2003); United States v. Kinsch, 54 M.J. 641, 643, 649-50 (Army Ct. Crim. App. 2000) (reducing seven-month confinement by one month under circumstances similar to Fagan); see also United States v. Lorance, 35 M.J. 382, 384 (C.M.A. 1992) (setting aside forfeitures where seaman, who was on excess leave when the court’s decision was issued, was wrongfully subjected to confinement on bread and water for three days).   

Under the circumstances of appellant’s case, we will provide additional relief beyond that provided by the convening authority in his initial action to moot any claim of possible prejudice.
  See United States v. Tardif, 57 M.J. 219, 223 (C.A.A.F. 2002) (stating Court of Criminal Appeals may reduce sentence to moot post-trial error alleged on appeal), remand to 58 M.J. 714 (Coast Guard Ct. Crim. App.), certif. for rev. filed, Dkt. No. 03-5004/CG (C.A.A.F. 2003).  Because the error in this case did not affect the fundamental facts of appellant’s criminal acts or the findings of guilty, we can reliably determine what sentence would have been imposed if the legal error had not occurred.  See Sales, 22 M.J. at 307.  Considering the nature of appellant’s crimes, her adjudged sentence was entirely appropriate.  On the basis of the error articulated by our superior court, the entire record, and our collective experience, we are satisfied that the lesser of the adjudged and approved sentence would not have been less than or would at least have been the magnitude of a bad-conduct discharge, confinement for 195 days, forfeiture of all pay and allowances for five months, and reduction to Private E1.


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of Sales, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for 195 days, forfeiture of all pay and allowances for five months, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of her sentence set aside by this decision are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.

Judge BARTO and Judge SCHENCK concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� We find that the general court-martial convening authority (GCMCA) who took initial action on appellant’s case was aware of PO Davis’ sexual abuse of appellant and that he provided sentencing relief, in part, based on this violation of Article 55, UCMJ.  After our superior court’s decision was issued, the SJA provided an affidavit, stating that the GCMCA discussed with him the clemency issues raised by appellant before taking initial action.  The SJA’s affidavit concludes that the GCMCA, “granted [a three-month reduction in appellant’s confinement beyond that required by the pretrial agreement] because of the reported mistreatment of PFC Brennan while at the Mannheim Confinement Facility and because of other issues raised by PFC Brennan in her clemency petition.”  In a letter sworn to before a notary public, dated nine months after initial action, and cited to by our superior court in Brennan, 58 M.J. 351, appellant provided additional, graphic details about PO Davis’ abuse.





� The record does not describe how much confinement appellant actually served, or what “good conduct time” credit or “extra good time” credit appellant earned while incarcerated.  See Army Reg. 633-30, Apprehensions and Confinement:  Military Sentences to Confinement, § III (28 Feb. 1989).  We will assume, however, that appellant was released from confinement after serving approximately seven and one-half months of her nine-month approved sentence to confinement.  Appellant was released from confinement well before her expired term of service on 14 January 2004.  It is our intent, after taking into consideration automatic forfeitures under Article 58b(a), UCMJ, that our reduction in her approved confinement and forfeitures will result in appellant’s receipt of one month of additional pay and allowances at the grade of Private E1.  See United States v. Sherman, 56 M.J. 900, 903 (A.F. Ct. Crim. App.), pet. denied, 57 M.J. 467 (C.A.A.F. 2002). 
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