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MEMORANDUM OPINION ON PETITION FOR EXTRAORDINARY RELIEF

IN THE NATURE OF A WRIT OF HABEAS CORPUS

-------------------------------------------------------------------------------------------

NOVAK, Judge:

In a Petition for Extraordinary Relief in the Nature of a Writ of Habeas Corpus, petitioner asks this court to grant a writ of habeas corpus releasing him from post-trial confinement.  Petitioner asserts he is entitled to extraordinary relief because the military judge and the convening authority abused their discretion by refusing to release him after he served six months confinement, the maximum allowable confinement which can be approved when a nonverbatim record is prepared.  See Rule for Courts-Martial 1103(f)(1) [hereinafter R.C.M.].  In oral argument, petitioner submitted that the government has been inordinately dilatory in the post-trial processing of his case and that he should also be granted habeas corpus relief on that ground.

Factual Background

Petitioner was placed in pretrial confinement on 15 April 1999.  On 2 June 1999, a military judge sitting as a general court-martial found the petitioner guilty, pursuant to his pleas, of violating a lawful general regulation, making a false official statement, possessing marijuana, using marijuana, carnal knowledge with a female under the age of twelve, and carnal knowledge, in violation of Articles 92, 107, 112a, and 120, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 907, 912a, and 920 [hereinafter UCMJ].  The military judge sentenced him to a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority deferred all forfeitures, but not the reduction, until action.  See UCMJ art. 57(a)(2).

While transcribing the court-martial, the civilian court reporter discovered that the second of three tapes used to record the proceedings was blank.
  At a post-trial Article 39(a) [hereinafter 39(a)], UCMJ, session on 28 July 1999, the military judge held that the record, as anticipated, was nonverbatim, but that it contained sufficient evidence of the charges for the convening authority to order a rehearing under R.C.M. 1103(f)(2).  The military judge ordered that portions of the summarized transcript be prepared by a court reporter based on the civilian court reporter’s and the judge’s notes; that said portions be reviewed by the trial counsel; and that each portion be forwarded to him for his incremental review as it was completed.  Thereafter, the civilian court reporter was absent on leave in the United States for forty-one days, followed five days later by the trial counsel’s eighteen-day absence on temporary duty.  On 6 October 1999, the trial defense counsel filed a Petition for Habeas Corpus with the military judge, proposing for the first time that petitioner could not be held in combined pretrial and post-trial confinement for more than a total of six months as a matter of law.  On 14 October 1999, trial defense counsel requested that the convening authority defer petitioner’s confinement,
 and on 15 October 1999, six months after the inception of petitioner’s pretrial confinement, the convening authority denied the request.

On 15 October 1999, at a post-trial 39(a) session, the military judge held that he had no authority to grant relief under habeas corpus, and that the convening authority did not abuse his discretion in refusing to defer confinement.  He further found that although there had been substantial delays which he deemed “close” to being “unreasonable,” post-trial processing would be reasonably diligent if the record was provided to him by 28 October 1999.  Thereafter, the record of trial was completed, and the military judge authenticated the record on 20 October 1999.  The staff judge advocate (SJA) served the post-trial recommendation (SJAR) on the defense counsel on 3 November 1999.  See R.C.M. 1106.  Petitioner filed his writ with this court on 5 November 1999, and submitted post-trial matters to the SJA on 15 November 1999.  See R.C.M. 1105.  On 18 November 1999, petitioner requested oral argument on the writ of habeas corpus, and argument was heard before this court on 19 November 1999.  On 22 November 1999, the convening authority disapproved the findings and sentence and ordered a rehearing on all charges.  See R.C.M. 1107(e).

Jurisdiction Under the All Writs Act

This court has the authority to issue extraordinary writs under the All Writs Act when “necessary or appropriate in aid of [our] jurisdiction and agreeable to the usages and principles of law.”  28 U.S.C. § 1651(a) (1994).  Based on the petitioner’s adjudged sentence, we may exercise extraordinary writ authority in his case in aid of our potential jurisdiction under Article 66, UCMJ.  See Dew v. United States, 48 M.J. 639, 645 (Army Ct. Crim. App. 1998).  Given the high value our Constitution places on liberty, the usages and principles of law amply support extraordinary relief to correct illegal confinement.  See 2 Francis A. Gilligan & Fredric I. Lederer, Court-Martial Procedure 172 (1991) [hereinafter 2 Court-Martial Procedure].  When the purported illegal confinement is based on a denial of a request for deferment, our superior court has stated that Article 57a(a), UCMJ, accords the convening authority such broad discretion that a sound basis for relief would be rare.  “However, in those few instances where the exercise or non-exercise of discretion is suffused with legal error, extraordinary relief is available.”  Pearson v. Cox, 10 M.J. 317, 319 (C.M.A. 1981) (citing United States v. Brownd, 6 M.J. 338 (C.M.A. 1979)).  This is true, in part, because ordinary appellate review would not provide timely relief.  See Longhofer v. Hilbert, 23 M.J. 755, 757 (A.C.M.R. 1986).

Law and Analysis

Military Judge’s Authority to Order Release from Confinement
Who has authority to order release of a confined soldier and what grounds must be proven for such release depend upon the stage of the court-martial proceedings.  Rule for Courts-Martial 305(g) authorizes any commander, reviewing officer, or, once charges have been referred, military judge, to direct release of an accused from pretrial confinement.  A military judge may also release a pretrial confinee while a government appeal pursuant to Article 62, UCMJ, is pending.  See United States v. Stevenson, 52 M.J. 504, 507 n.5 (N.M. Ct. Crim. App. 1999).  After adjournment, the convening authority may in his sole discretion, upon application by an accused, defer service of a sentence to confinement.  See UCMJ art. 57a(a); R.C.M. 1101(c)(2).  Inferred, but not included, is the provision contained in the Manual for Courts-Martial, United States 1969 (Revised ed.) [hereinafter 1969 Manual], paragraph 88f:  “A court-martial is not empowered to defer the service of a sentence to confinement.”

As yet unresolved is the issue of whether the military judge, sitting as a court-martial, is a “court[ ] established by an act of Congress” as envisioned by the All Writs Act, and whether he has the power at any stage of the proceedings to issue extraordinary writs.  See 2 Court-Martial Procedure at 168.  But case law is clear that “if, before authenticating the record of trial, a military judge becomes aware of an error which has prejudiced the rights of the accused – whether this error involves jury misconduct, misleading instructions, or insufficient evidence – he may take remedial action on behalf of the accused without awaiting an order therefor by an appellate court.”  United States v. Griffith, 27 M.J. 42, 47 (C.M.A. 1988) (emphasis omitted) (relying on United States v. Brickey, 16 M.J. 258, 263-64 (C.M.A. 1983)).  While no published case we have found expressly allows a military judge to order an accused’s release as part of remedial action, remedial actions could result in release.  For example, inordinate and unexplained delay in post-trial processing of a court-martial is an error that may so prejudice an accused that it warrants dismissal of the charges.  See United States v. Shely, 16 M.J. 431, 433 (C.M.A. 1983).  An allegation of prejudicial error may be raised by motion of defense counsel or by other means.

After the military judge authenticates the record of trial, we have found no authority that would allow him to order the release of a prisoner.

Convening Authority’s Discretion to Defer Confinement

Prior to the Military Justice Act of 1968, no provision existed for the release of convicted military prisoners pending appeal or action by the convening authority.  See Moore v. Akins, 30 M.J. 249, 251 (C.M.A. 1990); United States v. May, 10 U.S.C.M.A. 358, 27 C.M.R. 432 (1959).  This situation was not ameliorated by Congress’ passage of the Bail Reform Act in 1966.  See Levy v. Resor, 17 U.S.C.M.A. 135, 37 C.M.R. 399, 404 (1967) (Congress “specifically excluded courts-martial from the provisions of the Bail Reform Act.”).  The same Subcommittee on Constitutional Rights of the Senate Committee on the Judiciary (under Senator Sam Ervin’s chairmanship) that played a major role in the enactment of the Bail Reform Act of 1966, separately addressed post-trial release of military prisoners with the passage of the then Article 57(d), UCMJ.  See Pearson, 10 M.J. at 320-21.  For the first time, soldiers had access to “‘a procedure similar to release on bail pending appeal in civilian courts.’”  Moore, 30 M.J. at 252 (emphasis omitted) (quoting Military Justice Act of 1968, Pub. L. No. 90-632, 1968 U.S.C.C.A.N. (82 Stat.) 4503).  As our superior court articulated, “[Then] Article 57(d) of the Uniform Code intended for the convening authority to have the same broad discretion in imposing conditions on deferment of confinement that a federal magistrate or judge possesses with respect to a defendant seeking release pending appeal.”  Pearson, 10 M.J. at 321.

The Senate envisioned that convening authorities “‘would take into consideration all relevant factors in each case and would grant or deny deferment based upon the best interest of the individual and the service.’”  Moore, 30 M.J. at 251 (quoting Military Justice Act of 1968, Pub. L. No. 90-632, 1968 U.S.C.C.A.N. (82 Stat.) 4514).  The 1969 Manual, paragraph 88f, listed the following circumstances the convening authority should consider:  the possibility of flight, any danger to the community, and the potential for repetition of the offenses.  This court, interpreting Congressional intent, concluded that “Congress intended that [then] Article 57(d) should be applicable:  (1) to those who present no danger to the community; (2) when there is no risk of flight to avoid service of the sentence; (3) where there is a substantial showing that a legal error exists in the record of trial of sufficient magnitude to warrant a substantial reduction in or reversal of the approved sentence; or, (4) where other good and sufficient reasons are set forth which in the interest of justice compel release from restraint pending appellate review.”  United States v. Corley, 5 M.J. 558, 566 (A.C.M.R. 1978) (deferral request based on, inter alia, “substantial errors which were likely to result in significant appellate relief”).  We recognized that in addition to those factors considered by a civilian judge, a convening authority must maintain discipline in a military environment:  “It takes little imagination to visualize the impact upon the combat and combat service support elements of the Army of [the release of sentenced personnel] who lack motivation, discipline, and . . . who have little to look forward to . . . .”  Corley, 5 M.J. at 565.

Our superior court the next year in 1979 embraced the American Bar Association (ABA) Standards for Criminal Appeals, 2.5(b) (1970), which outlined the criteria for post-trial release:

Release should not be granted unless the court finds that there is no substantial risk the appellant will not appear to answer the judgment following conclusion of the appellate proceedings and that the appellant is not likely to commit a serious crime, intimidate witnesses or otherwise interfere with the administration of justice.  In making this determination, the court should take into account the nature of the crime and length of sentence imposed as well as the factors relevant to pretrial release.

Brownd, 6 M.J. at 339.  Very similar criteria were incorporated in the current R.C.M. 1101(c)(3).

The standard of review of a convening authority’s refusal to defer confinement is an abuse of discretion.  As our sister court described the standard, “Our review of his discretionary decision is limited to whether he had properly considered all [the correct] factors in exercising his judgment.  We are in a far worse position to make an intelligent evaluation of those factors than is the officer closest to the case.”  Stokes v. United States, 8 M.J. 819, 822 (A.F.C.M.R. 1979) (footnote omitted).

Petitioner argues in effect that the convening authority abused his discretion because he had no discretion, i.e., the convening authority was required to defer any confinement over six months once the military judge ruled that the transcript was nonverbatim.  This situation is not unique.  We can imagine other situations where a military judge’s findings at a post-trial hearing might limit a convening authority’s or appellate court’s options.  A post-trial determination that an appellant failed to personally select the forum by which he was tried, or a determination that an appellant received ineffective representation by counsel, are but two such situations.  We look first to our Rules for Courts-Martial and then to the federal system for guidance.

Our court in Corley suggested that Congress legislated possible release of confinees in those situations where significant sentence relief was likely.  See Corley, 5 M.J. at 565.  However, the President, in promulgating R.C.M. 1101(c)(3), did not adopt our interpretation.  General rules of statutory construction lead us to believe that the likelihood of success during action or on appeal was considered, but rejected, as a controlling factor in a convening authority’s decision.  See Longhofer, 23 M.J. at 758 (when Congress reexamines a statutory scheme which has been interpreted by the courts and does not affect that interpretation, “such inaction is itself evidence that Congress affirmatively intended to preserve the court’s interpretation;” “when those agencies charged with implementing a statute construe a statute a particular way, such construction is entitled to deference”).

Further, because deferral under Article 57a(a), UCMJ, was intended to provide “a procedure similar to release on bail pending appeal in civilian courts,” we can look to federal procedures to determine what role the likelihood of success plays in a judicial officer’s decision to detain or release a convicted prisoner pending sentence.  The applicable provision, 18 U.S.C. § 3143(a), lists only two criteria:  the likelihood of flight and the potential danger to the safety of any other person or the community.  The potential for reversal of findings or reduction of sentence is neither relevant nor controlling.  The same two criteria apply to those convicted of crimes of violence, of crimes with a maximum punishment of life imprisonment or death, and for certain drug offenses, but the statute imposes an additional requirement before release:  there must be a substantial likelihood that a motion for acquittal or new trial will be granted, or the government must recommend no sentence of imprisonment.

Conclusion

We need not decide today whether the military judge had the authority to release petitioner or whether the convening authority abused his discretion when he refused to defer confinement.  The convening authority’s action has rendered any deferral decision moot.  Once the convening authority ordered a rehearing, petitioner had to be either released or reconfined under conditions justifying pretrial confinement.  See United States v. Diaz, 43 M.J. 812 (A.F. Ct. Crim. App. 1996); see generally Keys v. Cole, 31 M.J. 228 (C.M.A. 1990).

Unlike our dissenting brother, we do not agree that, on the record before us, extraordinary relief is warranted based on the post-trial processing (especially post-authentication processing) of this case, an issue raised as the basis for the writ for the first time at oral argument.  When a post-trial confinee requests deferral of confinement, claiming that a military judge’s findings (on jurisdictional issues, under R.C.M. 1103, or for other reasons) compel the convening authority or an appellate court to order a rehearing, and when the convening authority then refuses to defer confinement based on the factors outlined in R.C.M. 1101, the court-martial need only proceed to action with due diligence.  Extraordinary measures to expedite the case are not required.  While we are not pleased that the SJA needed fourteen days after a long-anticipated authentication to prepare and serve his recommendation,
 and seven days to obtain an appointment with the convening authority for action, neither period constitutes an egregious and unconscionable delay warranting intervention by our court.  Moreover, petitioner has not demonstrated specific prejudice.

Accordingly, petitioner’s writ of habeas corpus is denied without prejudice to his ability to raise the issue of illegal post-trial confinement during the course of ordinary appellate review should he be convicted of any of these offenses at a rehearing.


Senior Judge TOOMEY concurs.

CARTER, Judge (dissenting):

Under the unique facts of this case, I would have conditionally granted the writ of habeas corpus and ordered, immediately after oral argument on 19 November 1999, petitioner’s release from post-trial confinement if the convening authority did not take action on petitioner’s court-martial within twenty-four hours after the issuance of that order.

The issue presented is an unusual one:  how long may a soldier be held in post-trial confinement when a substantially verbatim record of trial cannot be prepared due to loss of recordings, notes, or other reasons?  See generally UCMJ art. 54; R.C.M. 1103; United States v. Seal, 38 M.J. 659 (A.C.M.R. 1993).  I reject petitioner’s contention that in such circumstances his sentence terminates, by operation of law, after he has served six months of confinement.  A lawfully adjudged sentence to confinement begins on the date adjudged and continues until action, unless previously suspended or deferred.  See UCMJ art. 57(b), 57a, 60(c)(2).

There is no specific period of time within which a convening authority must take action once it is clear that a substantially verbatim record cannot be prepared. However, even now, twenty years after the demise of the Dunlap* rule, inordinate and unexplained post-trial delays or indifference to timely post-trial processing of a court-martial may so prejudice an accused as to warrant dismissal of the charges.  See United States v. Shely, 16 M.J. 431 (C.M.A. 1983); United States v. Gentry, 14 M.J. 209 (C.M.A. 1982) (summary disposition); United States v. Clevidence, 14 M.J. 17 (C.M.A. 1982); United States v. Nelson, 46 M.J. 764, 766 (A.F. Ct. Crim. App. 1997), modified in part on unrelated issue, 49 M.J. 147 (1998).  I advocate no such draconian remedy here.  However, I do believe that fundamental fairness dictates that the government proceed with due diligence to secure the convening authority’s action as expeditiously as possible given the totality of the circumstances surrounding the case.  In my judgment, that did not happen in petitioner’s case.

The problem with the tape recordings of petitioner’s trial was discovered on or about 6 July 1999.  The verbatim portion of the original record of trial (consisting of 156 pages) was already completed when the military judge directed, on 28 July 1999, that the missing portion of the record be promptly summarized.  The government took no action whatsoever to begin to comply with the judge’s order until 23 August 1999.  Thereafter, the government worked only intermittently to summarize the missing portion of the record of trial, but still had not completed that task as of 15 October 1999.  On that date, the military judge threatened the government with dire consequences if the record was not presented to him for authentication by 28 October 1999.  The government immediately shifted gears.  It quickly completed the record of trial, including eighty-three verbatim pages from the three post-trial sessions, had it reviewed by trial and defense counsel, and served it on the military judge who authenticated it on 20 October 1999.  The long delayed summarized portion constitutes only six pages of the authenticated record of trial.

Unfortunately, after authentication, the government lost its urgency.  It took fourteen days after authentication for the staff judge advocate to sign and serve his post-trial recommendation, in which he advised the convening authority to disapprove the findings and sentence and order a rehearing as to both.  After receipt of defense matters under R.C.M. 1105, seven more days passed before the convening authority took action disapproving the findings and sentence, finally terminating petitioner’s post-trial confinement.  The record does not provide, nor did the government offer during oral argument, any operational or other explanation for the government’s post-authentication processing delay of petitioner’s case.


The troubling aspect of this case is the unwillingness of the government representatives to recognize that fundamental fairness, as well as the perception of fairness in the eyes of the public, required something more than business as usual under these circumstances.  As of 15 October 1999, the government knew that petitioner was being held in post-trial confinement beyond any period that the convening authority could lawfully approve.  The convening authority was not required to grant petitioner’s request for deferment on 15 October 1999.  However, by denying that request, the convening authority and his legal representatives incurred an obligation, under basic principles of due process of law, to expedite the convening authority’s action on petitioner’s case.  In my judgment, the government’s dilatory attitude reflects an unacceptable indifference to the timely post-trial processing of petitioner’s court-martial.

Accordingly, I dissent.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The exact nature of the malfunction is not clear from the record.  It appears, however, that the tape was recording, because the government in subsequent sessions referred to efforts to retrieve the data recorded thereon.





� UCMJ art. 57a(a).





� In addition, the then Court of Military Appeals recognized that appellate courts also have authority under the All Writs Act to defer service of confinement pending completion of appellate review, because “[c]learly, the legislative intent was that a practical means be made available to release accused servicemembers from confinement pending appeal in meritorious cases.”  Moore, 30 M.J. at 253; see also Duncan v. Nugteren, 20 M.J. 380 (C.M.A. 1985) (divided two-member court deferred further confinement until jurisdictional issue could be heard by third judge); Waller v. Swift, 30 M.J. 139, 142 (C.M.A. 1990) (court ordered release of petitioner from confinement while it decided whether convening authority improperly commuted petitioner’s sentence to a bad-conduct discharge into twelve months confinement); Frazier v. McGowan, 48 M.J. 828 (C.G. Ct. Crim. App. 1998) (court ordered appellant released pending decision whether punitive discharge, restriction, and hard labor without confinement could be commuted to confinement).





� We are also disappointed that the trial defense counsel did not submit clemency matters for a further twelve days after service of the SJAR, while her client languished in allegedly illegal post-trial confinement.





* Dunlap v. Convening Authority, 23 U.S.C.M.A. 135, 48 C.M.R. 751 (1974).  Under the Dunlap rule, a presumption of a denial of a speedy trial arose when an accused was under continuous restraint after trial and the convening authority did not promulgate his final action within ninety days of the commencement of that restraint.  The government had a heavy burden to show diligence in the processing of the case or the charges were dismissed.  Dunlap, 48 C.M.R. at 754.  The Dunlap rule was abandoned in United States v. Banks, 7 M.J. 92 (C.M.A. 1979).  Had this case occurred during the Dunlap era, these charges would have been dismissed, with prejudice, for lack of due diligence in post-trial processing.
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