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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Contrary to his pleas, appellant was convicted by a general court-martial composed of officer and enlisted members of adultery in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934.  The approved sentence was to a bad-conduct discharge, forfeiture of all pay and allowances, and reduction to Private E1.


Appellant asserts that, as his approved sentence did not include any period of confinement, the approved forfeitures should not exceed two-thirds pay per month.  United States v. Wilson, 28 M.J. 48, 51 (C.M.A. 1989); United States v. Warner, 25 M.J. 64 (C.M.A. 1987).*  We agree.  United States v. Smith, 47 M.J. 630 (Army Ct. Crim. App. 1997).


The government concedes that the approved forfeitures must be reduced to no more than two-thirds pay per month, but asserts that the total forfeiture of allowances can be affirmed.  Rule for Courts-Martial 1107(d)(2) discussion.  We disagree.  Allowances are “subject to forfeiture only when the sentence includes forfeiture of all pay and allowances.”  Rule for Courts-Martial 1003(b)(2).  There is no provision for either partial forfeiture of allowances or total forfeiture of allowances other than in conjunction with total forfeiture of pay.


We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.


The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge, forfeiture of $583.00 pay per month until the discharge is executed, and reduction to Private E1.  Executed forfeitures in excess of two-thirds pay per month will be restored to the appellant.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Additionally appellant cites to United States v. Robinson, 39 M.J. 903 (A.C.M.R. 1994).  Apparently appellant intended to cite us to the preceding case of United States v. DeWald, 39 M.J. 901 (A.C.M.R. 1994).





