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MEMORANDUM OPINION
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HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted larceny, larceny (four specifications), and forgery (six specifications), in violation of Articles 80, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 921, and 923 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for two years, and forfeiture of $500.00 pay per month for twenty-four months.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for twenty-two months, and forfeiture of $500.00 pay per month for twenty-two months.  This case is before the court for mandatory review under Article 66, UCMJ.

Appellant raises two assignments of error.  We find no merit in either assertion.  Although not raised by appellant, we conclude that the military judge erred in accepting appellant’s plea of guilty to a portion of the Specifications of Charge III and Charge III because the providence inquiry failed to establish appellant’s guilt to uttering the checks he had previously forged.  We will take corrective action in our decretal paragraph, but find that appellant was not materially prejudiced by this error.

Appellant pleaded guilty to the Specifications of Charge III and Charge III, which alleged that he falsely made and uttered six checks that he had stolen from two soldiers who were living in the barracks.  During the Care
 inquiry, the military judge advised appellant of the elements of “[f]orgery—making or altering” as listed in the Manual for Courts-Martial,
 and the Military Judges’ Benchbook,
 but he did not explain the elements for “[f]orgery—uttering” as enumerated in the MCM, Part IV, paragraph 48b(2) and in paragraph 3-48-2 of the Benchbook.  The military judge did not discuss the term “utter” with appellant during the providence inquiry.  The military judge said that he was ignoring the portions of the Specifications of Charge III that pertained to uttering because these portions of the Specifications of Charge III were incomplete
 and improper.  The military judge found appellant’s guilty plea to be provident and announced a finding of guilty, but failed to except the words pertaining to the uttering of the forged checks.

We review a military judge's acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense, and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980)); UCMJ art. 45(a).

The military judge apparently intended to find appellant guilty by excepting the words “and utter” in Specifications 1-6 of Charge III, but forgot to do so.  The military judge’s failure to resolve the issue of uttering the forged checks failed to meet the requirements of a Care inquiry and Article 45(a), UCMJ.  We hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant's guilty pleas to forgery by uttering, and that the corresponding portions of the findings of guilty based on this plea must be set aside.  We have also considered the matters submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the findings of guilty of Specification 1 of Charge III as finds that appellant did, at or near Darmstadt, Germany, on or about 3 March 2000, with intent to defraud, falsely make in its entirety a certain check in the following words and figures, to wit:  Check #148, USAA Federal Savings Bank, account number 038 2047 5, dated 3 March 2000, pay to the order of Miguel Echavarria, in the amount of $400.00, signed Jacob Roecker, which would, if genuine, apparently operate to the legal harm of another; of Specification 2 of Charge III as finds that appellant did, at or near Darmstadt, Germany, on or about 3 March 2000, with intent to defraud, falsely make in its entirety a certain check in the following words and figures, to wit:  Check #150, USAA Federal Savings Bank, account number 038 2047 5, dated 3 March 2000, pay to the order of Miguel Echavarria, in the amount of $200.00, signed Jacob Roecker, which would, if genuine, apparently operate to the legal harm of another; of Specification 3 of Charge III as finds that appellant did, at or near Darmstadt, Germany, on or about 6 March 2000, with intent to defraud, falsely make in its entirety a certain check in the following words and figures, to wit:  Check #544, D.O.D. Overseas Military Banking Program “Community Bank,” account number 3680048285, dated 6 March 2000, pay to the order of Miguel Echavarria, in the amount of $200.00, signed Charles Greene, which would, if genuine, apparently operate to the legal harm of another; of Specification 4 of Charge III as finds that appellant did, at or near Darmstadt, Germany, on or about 12 March 2000, with intent to defraud, falsely make in its entirety a certain check in the following words and figures, to wit:  Check #546, D.O.D. Overseas Military Banking Program “Community Bank,” account number 3680048285, dated 12 March 2000, pay to the order of Miguel Echavarria, in the amount of $200.00, signed Charles Greene, which would, if genuine, apparently operate to the legal harm of another; of Specification 5 of Charge III  as finds that appellant did, at or near Darmstadt, Germany, on or about 14 March 2000, with intent to defraud, falsely make in its entirety a certain check in the following words and figures, to wit:  Check #547, D.O.D. Overseas Military Banking Program “Community Bank,” account number 3680048285, dated 14 March 2000, pay to the order of Miguel Echavarria, in the amount of $400.00, signed Charles Greene, which would, if genuine, apparently operate to the legal harm of another; and of Specification 6 of Charge III as finds that appellant did, at or near Darmstadt, Germany, on or about 14 March 2000, with intent to defraud, falsely make in its entirety a certain check in the following words and figures, to wit:  Check #548, D.O.D. Overseas Military Banking Program “Community Bank,” account number 3680048285, dated 14 March 2000, pay to the order of Miguel Echavarria, in the amount of $400.00, signed Charles Greene, which would, if genuine, apparently operate to the legal harm of another, all in violation of Article 123, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence in light of the error noted and the entire record, and applying the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Judge CANNER and Judge CARTER concur.
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� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 48b(1).





� Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-48-1 (30 Sep. 1996) [hereinafter Benchbook].





� The phrase, “which said check was, as he, the said Private Miguel Echavarria, Jr., then well knew, falsely made,” was left out of the Specifications of Charge III.  See MCM, Part IV, para. 48f(2).
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