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BARTO, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of desertion and making and uttering worthless checks in violation of Articles 85 and 123a, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 923a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority credited appellant with two days against the approved sentence to confinement.  


This case is before us for review pursuant to Article 66, UCMJ.  Appellant asserts several issues, through counsel and on his own behalf, before this court, and two issues warrant discussion.  For the reasons stated below, we conclude that appellant is entitled to a rehearing as to his sentence.  
FACTS


On 10 July 2001, the government served appellant with a charge sheet that alleged violations of Articles 86 and 123a, UCMJ.
  The following day appellant deserted and did not return to his unit until 13 January 2003.  On 24 March 2003, the government served appellant with an additional charge sheet that alleged a violation of Article 85, UCMJ, and informed appellant that the additional charge would be “tried in conjunction with the original charges.”  Appellant went to trial later that same day.  
Trial counsel had requested the military judge to docket the trial on 24 March 2003 because appellant’s unit and other units from Fort Hood were in the process of deploying and that date maximized the availability of witnesses and counsel.  Before arraigning appellant, the military judge explained that appellant had “a right to a delay of 5 days between the day the charges were served and the day of trial, not counting the day of service or the day of trial.”  She told appellant that unless he consented, he could “not be tried on these charges until this coming Sunday.”  Appellant replied that he understood.  However, trial defense counsel then told the military judge that he had not previously discussed this right with appellant.  After consulting with defense counsel, appellant told the military judge that he understood this right, consented to proceeding to trial, and he denied that anyone had forced him to consent to proceeding to trial on that day.  The military judge made a finding “that the accused has waived Article 35,” but, immediately thereafter, defense counsel requested a brief recess.  


During the recess, appellant informed defense counsel that he wished to delay the trial.  Defense counsel told trial counsel of appellant’s request.  In response, trial counsel said that she would contact her supervisor and begin the process by which the government would withdraw from the pretrial agreement.  Defense counsel relayed this development to appellant and recommended that appellant go to trial that day rather than risk losing his favorable pretrial agreement.  Appellant concurred, and the trial resumed.  
After confirming that appellant wished to proceed, the military judge arraigned appellant and received his guilty pleas to desertion and making and uttering checks without sufficient funds.  The parties informed the military judge that a plea agreement existed, and the military judge explained the provisions of the agreement to appellant.  In sum, appellant promised to elect trial by military judge alone, plead guilty as described above, enter into a stipulation of fact, submit a request for voluntary excess leave if released from confinement before initial action, “waive all motions waivable under the law,” and request production of “no more than one out of state witness.”  Appellant’s offer to plead guilty also stated, “I understand that I may request to withdraw the plea of guilty at any time before my plea is accepted and that if I do so, this agreement is cancelled.”  Further, the offer to plead guilty stated:
This agreement may also be cancelled if:  

a.  I fail to plead guilty as agreed above; 

b.  The Stipulation of Fact is modified at any time without the consent of both myself [sic] and the Trial Counsel; or 

c.  The Military Judge either refuses to accept my plea of guilty or changes my plea of guilty during the trial.
Appellant’s offer to plead guilty did not promise to waive the statutory and regulatory waiting period between service of charges and trial.  See UCMJ art. 35; Rule for Courts-Martial [hereinafter R.C.M.] 602.  Furthermore, the pretrial agreement is silent as to the date of the arraignment, trial, or sentencing.  Appellant stated in response to questioning by the military judge that the pretrial agreement contained “all the understandings or agreements that [he had] in this case.”  Counsel for both parties disclaimed that there were any agreements other than those contained in appellant’s offer to plead guilty and the quantum portion of the pretrial agreement.  Appellant told the military judge that he understood his pretrial agreement.  
At the conclusion of the inquiry concerning the pretrial agreement, but before appellant’s guilty pleas were accepted, the military judge and appellant had the following exchange:

MJ:  Do you still want to plead guilty?

ACC:  Can I ask you a question, ma’am?

MJ:  You certainly can.

ACC:  I did a guilty plea, right, as you know.  Then Captain Wright [the trial counsel] she said that she gave me an agreed term and I agreed to that, but on top of that I said -- earlier I stated that I needed a little bit more time.  It wasn’t because I thought I wasn’t guilty, because I am admitting that I am guilty, but I just needed a little bit more time, which was the 5 days.  But is that a fact that she could still dismiss the guilty plea even if I’m saying I’m still guilty, but I just needed a little bit more time for my case?

MJ:  Oh yeah the government -- going to trial today was their understanding, which is why they took the pretrial agreement.

ACC:  Even if it’s not in writing?

MJ:  Oh yeah.  The convening -- either party before trial can withdraw from the pretrial agreement for any reason.

ACC:  Yes, ma’am.

MJ:  And with your unit deploying, it’s probably really important to the convening authority to get to trial today ----

ACC:  Yes, ma’am.

MJ:  ---- because the government’s witnesses wouldn’t be available.  So I can understand why today would have been the drop-dead date for your trial---for a pretrial agreement.  

ACC:  Yes, ma’am.

MJ:  They could say, “Hey, we’ll just let him do his best and see if he gets 13 years or not.[”]
ACC:  Okay, I understand.

MJ:  Does that help you?

ACC:  Yes, ma’am.

MJ:  It is permissible because you know it is a give and take by both sides.

ACC:  Yes, ma’am.

MJ:  That does answer your question?

ACC:  Yes, ma’am, it does.  Thank you.

MJ:  In just a moment then, do you still want to plead guilty?

ACC:  I sure do.  Yes, ma’am.

The military judge then accepted appellant’s guilty plea and entered findings.


After trial, appellant wrote a letter to the military judge in which he complained that he had been improperly denied the statutory waiting period between the service of referred charges and trial.  The military judge concluded that appellant’s claim was without merit and declined to conduct a post-trial session to inquire further into appellant’s assertion of error.
  
Appellant later requested clemency from the convening authority in the form of a five-month reduction in his sentence to confinement.  In support of this request, appellant asserted that he did not have adequate time to prepare his sentencing case because he was improperly denied the statutory waiting period between the service of referred charges and trial.  Appellant argued, through counsel and in a personal letter to the convening authority, that the military judge had misled him when she stated that the convening authority could still withdraw from the pretrial agreement after appellant had begun performance of his obligations under the agreement.  In the addendum to his post-trial recommendation, the staff judge advocate stated that “clemency is not warranted and the defense counsel’s assertion of legal errors are without merit.”  The convening authority adhered to the sentence reduction required by the pretrial agreement but declined to grant any clemency.
Appellant now asserts that the military judge did not adequately address whether there was a sub rosa agreement as to the date of trial, thereby invalidating his waiver of the statutory waiting period under Article 35, UCMJ.  In matters submitted personally by appellant, he claims that he was “misled and rushed through [his] trial.”  Both issues necessitate analysis and discussion.
LAW

Statutory Waiting Period

Congress enacted Article 35, UCMJ, “to protect an accused from being forced to stand trial without adequate time to prepare a defense.”  United States v. Garcia, 10 M.J. 631, 633 (A.C.M.R. 1980).  To implement this protection, the article specifically provides the following:

In time of peace no person may, against his objection, be brought to trial or be required to participate by himself or counsel in a session called by the military judge under section 839(a) of this title (article 39(a)), in a general court-martial case within a period of five days after the service of charges upon him or in a special court-martial within a period of three days after the service of the charges upon him.  
UCMJ art. 35; R.C.M. 602.  “Article 35 is not a mere procedural device or technicality.”  United States v. Pergande, 49 C.M.R. 28, 32 (A.C.M.R. 1974).  To the contrary, this court has consistently described the period of delay authorized by Article 35, UCMJ, as one of the “fundamental rights of military due process under the provisions of the Uniform Code of Military Justice.”  United States v. Mosby, 23 C.M.R. 425, 433 (A.B.R. 1957).  

While “the provisions of [Article 35, UCMJ] have been called ‘both mandatory and absolute,’” Pergande, 49 C.M.R. at 32 (citations omitted), “[t]he entitlement to a continuance conferred by Article 35, UCMJ, is not activated unless there is a specific request for a continuance or an objection to proceeding within the . . . period.”  Garcia, 10 M.J. at 633 (citations omitted).  Moreover, it has long been held that “the waiting period can be waived” by a “knowing refusal to object” to trial.  United States v. Oliphant, 50 C.M.R. 29, 30-31 (N.C.M.R. 1974).  However, “if it appears that the waiting period has not elapsed, the military judge should bring this to the attention of the defense and secure an affirmative waiver on the record.”  R.C.M. 901(a) discussion.  

Plea Agreement
“A servicemember’s decision to plead guilty at court-martial, as well as the plea agreement related to that decision, have long been the subject of scrutiny by courts and commentators.”  United States v. Felder, 59 M.J. 444, 445 (C.A.A.F. 2004).  As such, the President requires that “[t]he parties shall inform the military judge if a plea agreement exists,” R.C.M. 910(f)(2), and “[a]ll terms, conditions, and promises between the parties shall be written.”  R.C.M. 705(d)(2).  “The purpose of [R.C.M.] 705(d)(2) is to avoid misunderstandings and preclude unnecessary appellate litigation.”  United States v. Mooney, 47 M.J. 496, 497 (C.A.A.F. 1998).  “[S]ub rosa understandings are not an accepted method of practice at courts-martial.”  United States v. Mitchell, 15 M.J. 238, 239 n.2 (C.M.A. 1983) (citing United States v. Green, 1 M.J. 453, 456 (C.M.A. 1976)).  However, “our court has stopped far short of a per se rule requiring corrective action in all cases involving sub rosa agreements.  Rather, we have examined how the agreement and its concealment have affected the trial.”  United States v. Rhule, 53 M.J. 647, 653 (Army Ct. Crim. App. 2000) (citations omitted).
The military judge must ensure that an accused understands any plea agreement to which he is a party and that all the parties thereto agree to the terms of the agreement.  R.C.M. 910(f)(4); see Felder, 59 M.J. at 445 (describing as “paramount” the duty of military appellate courts to “ensure there is a knowing, voluntary plea and that the ‘accused understands the agreement’ and the ‘terms’ of that agreement.”).  As our superior court has noted, “Judicial scrutiny of plea agreements at the trial level not only will enhance public confidence in the plea bargaining process, but also will provide invaluable assistance to appellate tribunals by exposing any secret understandings between the parties and by clarifying on the record any ambiguities which lurk within the agreements.”  Green, 1 M.J. at 456. 
“If the plea agreement contains any unclear or ambiguous terms, the military judge should obtain clarification from the parties.  If there is doubt about the accused’s understanding of any terms in the agreement, the military judge should explain those terms to the accused.”  R.C.M. 910(f)(4) discussion.  An inadequate inquiry into the meaning and effect of a plea agreement may render a guilty plea improvident.  See Green, 1 M.J. at 456.  However, appellant bears the burden of demonstrating “material prejudice to a substantial right” flowing from a deficient inquiry.  Felder, 59 M.J. at 446.  Examples of such prejudice can include, but are not limited to, the fact that “[a]ppellant misunderstood the terms of his agreement, that the operation of any term was frustrated, [or] that [a]ppellant’s participation in the agreement was anything other than wholly voluntary.”  See id.  
Withdrawal from a Pretrial Agreement


“The accused may withdraw from a pretrial agreement at any time.”  R.C.M. 705(d)(4)(A).
  Pursuant to R.C.M. 705(d)(4)(B),

The convening authority may withdraw from a pretrial agreement at any time before the accused begins performance of promises contained in the agreement, upon the failure by the accused to fulfill any material promise or condition in the agreement, when inquiry by the military judge discloses a disagreement as to a material term in the agreement, or if findings are set aside because a plea of guilty entered pursuant to the agreement is held improvident on appellate review.
The parties to a pretrial agreement may further limit the ability to withdraw from the agreement by expressly including such limitations in the pretrial agreement.  See United States v. Acevedo, 50 M.J. 169, 172 (C.A.A.F. 1999) (interpreting pretrial agreements with reference to civil contract law principles).  

DISCUSSION

Sub Rosa Agreement
As a threshold matter, we must determine whether there was an unwritten agreement between the parties that required appellant to waive his rights under Article 35, UCMJ, in return for the sentence limitation contained in his plea agreement.  Appellant, his defense counsel, and trial counsel asserted to the military judge that the written pretrial agreement contained all the understandings and agreements between the parties, and each affirmatively disclaimed that there were any other agreements.  In affidavits ordered by this court, the military judge, trial counsel, and defense counsel disclaimed the existence of a sub rosa agreement as to the trial date.  Moreover, our review of the electronic mail messages attached to the affidavits reveals the routine docketing of this case to accommodate unit deployment and counsel availability.  

However, some uncertainty about this issue stems from statements made by the military judge during trial and statements found in the trial counsel’s post-trial affidavit.  In response to a question from appellant about the ability of the government to withdraw from the plea agreement, the military judge told appellant, “the government -- going to trial today was their understanding, which is why they took the pretrial agreement.”  Trial counsel also states in her affidavit that it was “the Government’s understanding that the accused would go to trial that day, since otherwise we would not have agreed on 24 March 2003 as a trial date given the Article 35 issue.”  Moreover, trial counsel’s threat at trial to withdraw from the pretrial agreement if appellant did not waive his statutory waiting period adds further ambiguity concerning the existence of a sub rosa agreement concerning the trial date.

We are nevertheless satisfied that there was not a sub rosa agreement as to the trial date in this case.  Parties in such a situation agree to perform acts within their control or their agreement is meaningless.  Under the instant facts, the parties could not agree in any legally significant way as to a trial date because it is the military judge who shall “[d]etermine the time and uniform for each session of a court-martial.”  R.C.M. 801(a)(1).  Trial counsel requested that the military judge docket the case for trial on 24 March 2003, and defense counsel did not object to trial on that date or otherwise request a continuance.  Trial counsel subsequently erred by assuming that appellant would waive his right to delay the proceedings, and defense counsel erred by failing to discuss the matter with appellant before the date of trial.
Notwithstanding these oversights by counsel, and the difficulties that they created, we find that the pretrial agreement is wholly contained in the documents attached to the record of trial.
  We also find that the statements by the military judge to appellant were, as she asserts in her affidavit, merely an expression of what she understood to be the government’s objective for entering into the plea agreement and not an allusion to any unwritten agreement between the parties.  Under these circumstances, the motives and objectives of a party to a plea agreement do not become a term or condition of the agreement unless they are expressly included in the agreement by the mutual consent of the parties.
Waiver of Statutory Waiting Period
That being said, we cannot conclude our analysis at this point.  The uncertainties and ambiguities noted above may have had other effects upon the trial process.  In particular, we must determine whether appellant’s waiver of the statutory waiting period provided by Article 35, UCMJ, was knowing and voluntary under the confusing circumstances of this case.
  

As noted above, appellant discussed delay with the military judge at two points in the trial.  At the beginning of trial, the military judge accurately explained to appellant his statutory right to delay trial until five days had elapsed following service of the referred charges.  After learning that appellant had not discussed this matter with his defense counsel, the military judge allowed appellant and his counsel to consult before proceeding further.  Appellant subsequently told the military judge that he understood his rights, consented to proceeding to trial that day without waiting, and was doing so voluntarily.  After a recess requested by defense counsel, appellant reaffirmed that he still wanted to go to trial that day.
Appellant returned to the issue of delay later in the proceedings as the military judge was concluding her inquiry and preparing to accept his guilty plea.  Appellant posed this confusing question to the military judge:  “But is that a fact that she [the trial counsel] could still dismiss the guilty plea even if I’m saying I’m still guilty, but I just needed a little bit more time for my case?”  The meaning of this question – and the nature of the judge’s response – must be resolved before we may dispose of this appeal.

We must first determine whether appellant’s question was retrospective or exploratory.  If the question was retrospective, then appellant was simply asking the military judge whether the convening authority could have lawfully withdrawn from the plea agreement if appellant had invoked his right to delay.  If we read the question in this way, then the explanation tendered by the military judge – that either party could withdraw from the agreement before trial – was substantially correct.  If the question was exploratory, then appellant was asking the military judge whether the convening authority could still withdraw from the plea agreement at that point in the trial if appellant “needed a little bit more time for [his] case.”  In such a case, the military judge should have told appellant that the convening authority could no longer withdraw from the agreement after appellant had begun “performance of promises contained in the agreement,” R.C.M. 705(d)(4)(B), and that appellant could still invoke his right to delay under Article 35, UCMJ, to postpone some or all of the presentencing proceedings in his case.  See Oliphant, 50 C.M.R. at 33.  
The muddled syntax of appellant’s question renders the judicial task somewhat difficult.  There are portions of the question that seem to refer to events in the past, e.g., “I just needed a little bit more time for my case.”  On the other hand, a substantial portion of the question seems to be oriented to the present or future, e.g., “could [the trial counsel] still dismiss the guilty plea even if I’m saying I’m still guilty.”  Confronted with this ambiguity, the military judge should have obtained clarification from appellant and his counsel as to the nature of the question.  Cf. R.C.M. 910(f)(4) discussion (concerning judicial duty to obtain clarification of unclear or ambiguous terms in plea agreement).  

The military judge instead chose to assume that appellant was merely wondering about past events and answered accordingly.  As a result, the military judge led appellant to believe that he could not ask for a continuance at that point in the trial without forfeiting the benefit of his pretrial agreement, notwithstanding the fact that appellant had completed all his obligations under the pretrial agreement and that there was no legal barrier to such a request.  However, the ambiguity of the original question and appellant’s post-trial complaints to the military judge, convening authority, and this court persuade us that the military judge answered the question that was not asked.  

We consider this situation to be analogous to those cases in which the military judge misinforms the accused as to the maximum punishment that he is facing as a result of his guilty plea.  “[A] substantial misapprehension of the maximum punishment can vitiate the providency of a plea of guilty.”  United States v. Hunt, 10 M.J. 222, 223 (C.M.A. 1981) (citations omitted).  When such misadvice occurs, “all the circumstances of the case presented by the record must be considered to determine whether the misapprehension of the maximum sentence affected the guilty plea, or whether that factor was insubstantial in his decision to plead.”  Id. at 223-24 (citation omitted).  We conclude that such an analysis is applicable with some adaptation to the instant facts.


Appellant submitted an offer to plead guilty without restriction as to trial date.  The military judge accurately described appellant’s right to delay under the provisions of Article 35, UCMJ, during the initial session of the court-martial, and appellant indicated that he understood this right.  After the military judge told appellant that invoking his right to delay under Article 35, UCMJ, would allow the convening authority to withdraw from the pretrial agreement, appellant waived his right to delay and began performance of the promises contained in his pretrial agreement.  In his subsequent interaction with the military judge, appellant did not indicate any desire to withdraw his guilty plea, but he merely inquired as to the effect of delay.  As such, we conclude that appellant’s judicially-induced misapprehension of his ability to invoke his right to delay after he had begun performance of his pretrial agreement was not a substantial factor in his decision to persist in his guilty plea.


We must now determine whether this misapprehension was a substantial factor in appellant’s decision to refrain from invoking his statutory right to delay after completing the plea inquiry.  Appellant’s uncontroverted assertion is that such a delay would have allowed the presence of his mother at the court-martial and given her the opportunity to testify as to the support appellant had provided and would provide for her.  Appellant also asserts that a delay in the presentencing procedure would have allowed him time to obtain additional evidence concerning his support obligations for his two children.  

The record in this case clearly establishes an affirmative waiver of appellant’s Article 35, UCMJ, right in express language by appellant as to the initial proceedings.  However, this “waiver can be limited to a part but not all of the trial if the defendant so desires.”  Oliphant, 50 C.M.R. at 31.   As such, appellant could have revoked his previous waiver and invoked his right to delay at the conclusion of the plea inquiry without legal effect upon his pretrial agreement.  See id.  To the extent that the statements by the military judge at that point led appellant to a contrary impression, we must conclude that appellant’s misapprehension was a substantial factor in his decision not to revoke his previous waiver.
  But for the misleading advice rendered by the military judge, we are persuaded that there was a reasonable likelihood appellant would have invoked his “absolute” right under Article 35, UCMJ, to delay the sentencing proceedings at least until 30 March 2003.  Cf. United States v. Poole, 26 M.J. 272, 274 (C.M.A. 1998) (utilizing a “reasonable likelihood” standard in evaluating the effect of misadvice as to the maximum sentence upon the providence of guilty plea).  As such, and to give full effect to the “mandatory and absolute” protections afforded to appellant by Article 35, UCMJ,
 we will grant appropriate relief in our decretal paragraph.  

The remaining assignments of error and matters raised personally by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit. 

DECISION


The findings of guilty are affirmed.  The sentence is set aside.  A rehearing on the sentence may be ordered by the same or a different convening authority.  


Judge CLEVENGER concurs.
MAHER, Judge, concurring in part and dissenting in part:
I agree with my learned colleagues that there was no sub rosa agreement and that the findings are correct in law and fact and should be affirmed.  I believe, however, that it is unreasonable to hold that there was prejudicial error as to appellant’s sentence.  With the facts presented here, we should not hold that an accused, who has affirmatively, knowingly, and intelligently waived his right to delay trial under Article 35, 10 U.S.C. § 835 [hereinafter UCMJ], has a right to then invoke a delay in the midst of the trial proceeding.
First, I am convinced that at the time of the trial, we were not “[i]n time of peace” for the purposes of Article 35, UCMJ.  Thus, the five day waiting period did not apply.  Article 35, UCMJ, in pertinent part provides:

In time of peace no person may, against his objection, be brought to trial or be required to participate by himself or counsel in a session called by the military judge under section 839(a) of this title (article 39(a)), in a general court-martial case within a period of five days after the service of charges upon him.
Whether or not we are in a “‘time of war’ must in each instance be determined by the goal toward which the particular article wherein it appears is directed.”  United States v. Busbin, 22 C.M.R. 822, 823 (A.F.B.R 1956).  Similarly, “time of peace,” as used in Article 35, UCMJ, should be examined as to its purpose.  The statutory waiting period is not a “mere procedural device or technicality” and it “has been described as one of the ‘accused’s fundamental rights of military due process.’”  United States v. Pergande, 49 C.M.R. 28, 32 (A.B.R 1974) (citation omitted).  The purpose of the article is to ensure that the accused has an adequate time to prepare for trial.  See United States v. Miller, 2 C.M.R. 211, 212 (A.B.R. 1951).

In United States v. Bancroft, 3 U.S.C.M.A. 3, 11 C.M.R 3 (1953), our superior court held “that a ‘time of war’ situation does not result only from a formal declaration of war by the Congress of the United States.  . . .  [Our superior court] pointed out that a war situation can result from the fact that our armed forces are engaged in actual combat against an organized armed enemy.”  United States v. Sanders, 7 U.S.C.M.A. 21, 22, 21 C.M.R 147, 148 (1956) (citing Bancroft, 3 U.S.C.M.A. 3, 11 C.M.R 3)).  In fact, a formal declaration of war or a factual determination by the President was not dispositive to address particular issues occurring in courts-martial tried during the times of the conflicts in Korea or in Vietnam.  Bancroft, 3 U.S.C.M.A. at 5, 11 C.M.R at 5 (“For our purpose, it matters not whether the authorization for the military activities in Korea springs from Congressional declarations, United Nations Agreements or orders by the Chief Executive.  Within the limited area in which the principles of military justice are operative, we need consider only whether the conditions facing this country are such as to permit us to conclude that we are in a state of war within the meaning of the terms as used by Congress.”); United States v. Anderson, 17 U.S.C.M.A. 588, 589, 38 C.M.R. 386, 387 (1968) (“The current military involvement of the United States in Vietnam undoubtedly constitutes a ‘time of war’ in that area, within the meaning of Article 43’s suspension of the running of the statute of limitations.  (citation omitted)).
In the instant case, this court need not decide if the accused was tried in “time of war.”  We should decide the narrower issue of whether we are “in time of peace.”  With contemporary military operations, there exists a conflict spectrum or continuum ranging from high intensity combat to relatively tranquil peacekeeping operations.  This court need not decide exactly where in the conflict spectrum the right to delay proceedings under Article 35, UCMJ should be denied.  Given the following circumstances:  (1) the attacks on New York City and the Pentagon on 11 September 2001; (2) the fatwas( issued by the adversaries of the United States calling for the killing of all Americans, military and civilians; (3) the very nature of the fights in Afghanistan and Iraq; (4) the manner in which we are carrying on the fight in these two countries; (5) the movement to and from and the presence of large numbers of American troops in Afghanistan and Iraq; (6) the mobilization of the largest number of reserve component personnel since World War II; (7) the daily casualties involved; (8) the sacrifices required; and (9) the tremendous amount of money being expended to carry on the fight, I am satisfied beyond any doubt that we were not in “time of peace” within the meaning of the language of Article 35, UCMJ, at the time of appellant’s court-martial.  See Bancroft, 3 U.S.C.M.A. at 5-6, 11 C.M.R at 5-6.

On the day of appellant’s trial, substantial elements of the United States III Corps, including appellant’s unit, were deploying to Iraq to provide security and to engage in combat operations against organized insurgents.  Members of appellant’s unit had already deployed.  This case is distinguishable from those cases in which Article 35, UCMJ, was invoked where the existence of the hostilities had no impact on the proceedings.  United States v Miller, 2 C.M.R. 211, 213 (A.B.R. 1951) (Denial of defense request for time to prepare for trial under Article 35, UCMJ, was error where “the situation . . . [came] within at least the spirit of the phrase ‘in time of peace’ in UCMJ Article 35.”)  (citations omitted).  In the instant case, I would not apply the peace time waiting period of Article 35, UCMJ, absent a showing of a need for more time to prepare for trial by appellant or by counsel.

Even if the peace time waiting period of Article 35, UCMJ, were to apply in the instant case, I would not find error as to sentencing.  The original charges were read to appellant on 10 July 2001 and the additional charge of desertion was read to appellant on 4 March 2003.  Detailed trial defense counsel met several times with appellant who was not confined.  On 11 March 2003, defense counsel indicated that appellant desired to enter into a pretrial agreement.  That day, trial counsel requested expedited docketing and the military judge docketed the case for 24 March 2003.  On 13 March 2003, appellant signed an offer to plead guilty in time for the staff judge advocate’s appointment later that day with the convening authority.  The appointment was cancelled and rescheduled for 21 March 2003 at which time the convening authority accepted appellant’s offer.  Just before trial, appellant was served a copy of the charges.  Given this time line, established in post-trial affidavits, I believe that appellant and his counsel had adequate time to prepare for trial.  Moreover, in accordance with the terms of the pretrial agreement, the government produced an out of state witness for the defense on sentencing.  Arrangements were made for appellant’s former roommate to travel from Fort Bragg, North Carolina, to Fort Hood, Texas, to testify for appellant during sentencing.  Also, a defense sentencing witness traveled from appellant’s hometown in South Carolina to corroborate that appellant’s mother depended on him.  Lastly, appellant provided a lengthy unsworn statement in extenuation and mitigation in which he explained that his disabled mother depended upon him for support.

Appellant made an affirmative, knowing, and express waiver before arraignment as to the proceedings that day.  See United States v. Oliphant, 50 C.M.R. 29, 30-31 (N.B.R. 1974).  I am not persuaded that the explanation by the military judge after the providence inquiry in response to a confusing question by appellant caused a “substantial misapprehension” as to appellant’s ability to ask for a continuance.  Appellant told the military judge that she had answered his question and he wished to continue with the proceeding.  Appellant was represented by presumptively competent counsel who voiced no objection and requested no continuance, in part because appellant had offered no reason for requesting the delay.

I note that appellant had been in desertion for eighteen months while his unit prepared for service in a combat zone.  And, the government introduced evidence during sentencing that appellant had prior civilian convictions for writing bad checks and that there were fifteen outstanding warrants for appellant issued by civilian authorities for credit card fraud.  Further, had appellant called his mother to testify she would have testified that part of his time in desertion was spent incarcerated because she reported that he had stolen from her.  Given these circumstances, the convening authority agreed to an extraordinarily generous 
limitation of confinement to twelve months.  Thus, I would not return this case for a new hearing on sentencing.  I would affirm the findings of guilty and the sentence.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� In light of appellant’s assignments of error and his personal assertions, we ordered affidavits from the military judge, trial counsel, and trial defense counsel.  We granted the government’s request to attach the affidavits to the record of trial.  We have incorporated uncontroverted facts from those affidavits in this recitation of facts as necessary for adjudication of this issue.  


� The charge alleging violations of Article 86, UCMJ, was dismissed prior to the announcement of findings.


� The military judge attached appellant’s letter and her ruling to the record of trial as an appellate exhibit.  


� The rule further provides that “the accused may withdraw a plea of guilty or a confessional stipulation entered pursuant to a pretrial agreement only as provided in R.C.M. 910(h) or 811(d), respectively.”


� Under the circumstances, we do not believe that ordering a post-trial hearing would provide any greater clarity than that already provided by the record, the affidavits, and the unsworn and unsigned submission by appellant.  All three affidavits provide similar accounts of what transpired during the trial.  Finding no material conflicts among the three affidavits, we decline to order a post-trial hearing because a hearing is unlikely to add anything of substance to the affidavits before us.  See United States v. Ginn, 47 M.J. 236 (C.A.A.F. 1997); cf. United States v. Sherman, 51 M.J. 73 (C.A.A.F. 1999) (holding that a post-trial hearing was required when affidavits raised a factual dispute about the existence of a sub rosa agreement not to raise a motion alleging unlawful command influence).


� Our dissenting colleague asserts that the waiting period prescribed by Article 35, UCMJ, is inapplicable to the instant facts because the nation was not “in time of peace” on the day of trial.  We need not ( and do not – contest many of the factual assertions in his dissent concerning the reality of the Global War on Terror.  However, as a legal matter, we note that the military judge assumed that Article 35, UCMJ, was applicable to the trial at hand and she informed appellant as to the protections it provided him.  Neither trial counsel nor defense counsel challenged the applicability of Article 35, UCMJ, and appellate government counsel has not done so on appeal.  “The forum for initiating a new or different application of facts to existing law is the trial court.  The bellwether to bring changed conditions to the forefront should be either the trial or defense counsel.”  United States v. Tualla, 52 M.J. 228, 232 (C.A.A.F. 2000) (Crawford, C.J., concurring).  As such, we are loathe to disturb the tacit ruling of the military judge to the detriment of appellant and we reserve the issue as to whether the nation is, for the purposes of Article 35, UCMJ, “in time of peace” until another day.


� Our dissenting colleague accurately points out that appellant did not object to trial after the incomplete and potentially misleading advice by the military judge.  We acknowledge that the plain text of the statute requires appellant’s participation in the proceedings to be “against his objection.”  However, we decline to consider appellant’s acquiescence in the face of an extended but potentially misleading soliloquy from an experienced military judge to be a knowing and voluntary waiver of the waiting period.  See Oliphant, 50 C.M.R. at 30-31.  Under the instant facts, and in the face of such advice from the military judge, we also decline to require appellant to have made “a specific request for a continuance or an objection to proceeding.”  Cf. Garcia, 10 M.J. at 633 (requiring such efforts to “activate” the “entitlement to a continuance conferred by Article 35”).  We are not unaware that appellant was represented by counsel at this proceeding, and that appellant and his counsel both told the military judge that they had enough time to prepare for trial.  Even so, we attribute little significance to such affirmations under the unique circumstances of this case, especially in light of the fact that defense counsel apparently did not discuss Article 35, UCMJ, with appellant until trial and sat mute while the military judge addressed appellant as to the government’s potential motives for his pretrial agreement and the possibility for a continuance.  


� We respectfully disagree with our dissenting colleague that we must test for prejudice under Article 59(a), UCMJ, before granting relief.  Judge Maher does not cite, and we are not aware of, any precedent involving Article 35, UCMJ, that requires such an analysis.  Such a requirement would overlook the “mandatory and absolute” nature of the statutory waiting period, which the case law has referred to as an “entitlement.”  See, e.g., Garcia, 10 M.J. at 633.  The right conferred by Article 35, UCMJ, is not conditioned upon the nature of the evidence presented against a particular appellant at trial or on sentencing; it is a peace time right to avoid the trial process altogether for the duration of the statutory waiting period.  The unique nature of the right conferred by Article 35, UCMJ, is evident in the manner by which it is customarily addressed at trial.  For example, the procedural guide for military judges provides that the judge “must grant a continuance” if the statutorily required period has not elapsed since the service of charges and the accused objects.  Army Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 2-1, at 8 (15 Sept. 2002).  To accede to the dissent on this point would logically mean that a trial counsel could oppose the invocation of the statutory waiting period at trial by asserting and establishing that the defense had enough time to prepare its case before trial.  As such, we are unpersuaded that denial of delay in trial based upon Article 35, UCMJ, is analyzed in the same manner as the denial of a continuance request predicated on R.C.M. 906(b)(1) or other legal errors.  We conclude that denial of the right to delay under Article 35 is more akin to the denial of speedy trial under the provisions of Article 10, UCMJ, in which the prejudice is inherent in the denial of the right rather than the consequences of the delay.  Cf. United States v. Kossman, 38 M.J. 258, 262 (C.M.A. 1993) (holding unreasonable pretrial delay while accused is in confinement necessitates dismissal with prejudice). 


( A fatwa is a legal opinion or ruling issued by an Islamic scholar.
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