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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

BRYANT, Judge:

A special court-martial composed of officer members convicted the appellant, contrary to his pleas, of disrespect towards a petty officer, failing to obey a lawful order, resisting apprehension, breaching the peace, and assault upon a law enforcement officer in the execution of his duties in violation of Articles 91, 92, 95, 116, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 891, 892, 895, 916, and 928.  The appellant was sentenced to 75 days confinement and a bad-conduct discharge.  The convening authority approved the findings and sentence as adjudged.  

After carefully considering the record of trial, the appellant’s assignments of error,
 and the Government’s response, we conclude that the findings and the sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Facts

On 16 December 1998, the appellant was attached to the USS TARAWA (LHA 1).  Sometime during the late morning or early afternoon, the appellant was awarded nonjudicial punishment and received restriction and extra duties.  At 1800 that same evening, the appellant mustered with the rest of the restricted/extra duty personnel in the hanger bay of the USS TARAWA.  Master-At-Arms First Class (MA1) Todd Savino, was the mustering petty officer.  MA1 Savino was aware that the appellant was suffering from an injured left arm and had been issued a light duty chit.  

MA1 Savino ordered the restricted and extra duty personnel to fall out and regroup at the Master-At-Arms Office where work assignments were to be handed out.  Upon his arrival at the Master-At-Arms Office, MA1 Savino learned that the appellant was absent.  Before departing the area to supervise a working party, MA1 Savino instructed his assistant, Aviation Ordinanceman Third Class (AO3) Lisa Dunnam, to await the appellant's arrival and then have him stand at parade rest outside the Master-At-Arms Office until he, MA1 Savino, returned. 

Within minutes of MA1 Savino's departure, the appellant appeared in the Master-At-Arms spaces and spoke with AO3 Dunnam. Although AO3 Dunnam twice ordered the appellant to stand at parade rest, her orders were ignored by the appellant who said he would spend his time waiting for MA1 Savino on the mess deck.   The appellant appeared two or three times during the thirty minutes during which MA1 Savino was absent, and after each appearance returned to the mess deck.  

A few moments after MA1 Savino returned to the Master-At-Arms Office, the appellant appeared in the passageway.  MA1 Savino instructed AO3 Dunnam to order the accused to stand at parade rest while he completed his dealings with the other personnel in the area.  AO3 Dunnam issued the order, which the appellant again ignored.  From a distance of about 8 to 10 feet, MA1 Savino confronted the appellant and asked him if knew how to stand at parade rest.  When the appellant responded in the affirmative by saying, "Yeah, dude," MA1 Savino approached the appellant and personally ordered him to stand at parade rest. Record at 74, 175.  The appellant ignored this direct order and said, "Whatever, dude," and asked, "[W]hy are the rest of the people here not going to be at parade rest?"  Id. at 75.  MA1 Savino repeated the parade rest order several times and directed the appellant to address him as "Petty Officer Savino or MA1."  Id. 

At this point, MA1 Savino dismissed the restricted and extra duty personnel in the area so that he could reprimand the appellant outside the presence of the others.  One of the dismissed Sailors, Aviation Boatswain's Mate Aircraft Handler Second Class (ABH2) Marcus Aguirre, stepped into the adjoining space where he was able to overhear the exchange between MA1 Savino and the appellant.  AO3 Dunnam had already left the passageway and returned to the nearby Master-At-Arms Office from which she too was able to hear the conversation between MA1 Savino and the appellant.  

The ensuing colloquy consisted primarily of MA1 Savino repeatedly ordering the appellant to stand at parade rest and to address him as Petty Officer while the appellant warned MA1 Savino to "get out of my face, dude.  You need to get out of my face."  Id. at 82.  After several minutes, the appellant turned his back on MA1 Savino and walked down the passageway.  Following close behind and ordering the appellant not to leave the area, MA1 Savino grabbed the appellant by the left tricep and then allowed his hand to fall downward towards the appellant's left wrist.  Upon contact, the appellant immediately began struggling, which prompted MA1 Savino to say, "Airman Gary, you need to settle down.  If you continue to struggle with me, I'm going to have to place handcuffs on you."  Id. at 84.  The appellant thereupon broke free of MA1 Savino, grabbed the latter by the neck with both hands, and slammed him into the bulkhead.  As the two grappled with one another, MA1 Savino's breath was choked from him for between 5 and 15 seconds. 

Hearing the struggle, AO3 Dunnam rushed from the Master-At-Arms Office and shouted in vain for the appellant to release MA1 Savino.  Her efforts to physically separate the two men were unsuccessful.  In the adjoining spaces, ABH2 Aguirre noticed that the sound of MA1 Savino's voice had been replaced by the screams of AO3 Dunnam.  Rushing to the scene, he came upon the appellant attempting to kick a prostrate MA1 Savino.  ABH2 Aguirre intervened and pinned the appellant against the far bulkhead, permitting MA1 Savino to regain his footing.  Once free of the appellant's grasp, MA1 Savino testified that he was "attempting to place handcuffs, and again [the appellant] still continued to struggle."  Id. at 87. 

Based on MA1 Savino's order, ABH2 Aguirre released the appellant.  ABH2 Aguirre testified that MA1 Savino told him to release the appellant "[b]ecause he [MA1 Savino] was going to put the handcuffs on him [the appellant]."  Id. at 179.  When released by ABH2 Aguirre, however, the appellant immediately lunged for MA1 Savino.  Before the appellant reached MA1 Savino, ABH2 Aguirre tackled the appellant and threw him to the deck.  ABH2 Aguirre struggled with the appellant as Petty Officers Savino and Dunnam attempted to apply the handcuffs.  They were able to get a handcuff on the appellant's right arm.  A Petty Officer Miller
 subsequently joined the efforts of Petty Officers Savino, Aguirre, and Dunnam.  Inasmuch as the appellant worked for Petty Officer Miller, the appellant allowed Petty Officer Miller to put the handcuff on his, the appellant's, left arm.  The appellant was not injured during the altercation.  MA1 Savino, however, suffered marks and bruising to his throat and a stiff neck.  

Sufficiency of the Evidence

In his first assignment of error, the appellant alleges that the evidence presented was insufficient to support a conviction for resisting apprehension.  Specifically, the appellant argues that his conduct of breaking free of MA1 Savino's hold, choking the Petty Officer, and hurling him against a bulkhead cannot constitute resisting apprehension because, at the time, MA1 Savino had neither formed the specific intent to apprehend the appellant nor made the appellant sufficiently aware that he was about to be apprehended.  Further, assuming arguendo the intent was formed by MA1 Savino and notice provided to the appellant, there was no "active resistance" by the appellant after MA1 Savino formed his intent to apprehend and after giving of notice of such intent to the appellant.  Appellant's Brief of 31 Jul 2001 at 11.  We disagree with the appellant on all points.   

By statute, we are charged with determining both the legal and factually sufficiency of the evidence presented at trial.  Art. 66, UCMJ; United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  The test for legal sufficiency is "whether, considering the evidence in the light most favorable to the prosecution, a reasonable factfinder could have found all the essential elements beyond a reasonable doubt."  Id. at 324.  In contrast, the factual sufficiency test is "whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of the reviewing court are themselves convinced of the accused's guilt beyond a reasonable doubt."  Id. at 325.  In making these determinations, we are mindful that reasonable doubt does not mean the evidence must be free of conflict.  United States v. Reed, 51 M.J. 559, 562 (N.M.Ct.Crim.App. 1999), aff'd, 54 M.J. 37 (2000). 

According to the Manual for Courts-Martial, the elements of resisting apprehension are as follows: (1) that a certain person attempted to apprehend the accused; (2) that this person was authorized to apprehend the accused; and (3) that the accused actively resisted the apprehension.  Manual for Courts-Martial, United States (1998 ed.), Part IV, ¶ 19(b)(1).  The appellant apparently concedes that, as a Master-At-Arms First Class Petty Officer, MA1 Savino was authorized to apprehend him.  

The appellant's position is based on long-standing precedent that an authorized individual can attempt to apprehend an accused only after the authorized individual has formed the specific intent to effectuate the apprehension.  See United States v. Harris, 29 M.J. 169, 171 (C.M.A. 1989).  Moreover, the circumstances must convey the message to an accused that he is about to be apprehended.  United States v. Diggs, 52 M.J. 251, 255 (2000).  In the case at bar, the appellant contends that MA1 Savino grabbed his (the appellant's) arm, instructed him not to leave the area, and threatened to handcuff him, without forming the specific intent to apprehend him.  The appellant further claims that, despite these actions, the evidence was insufficient to "lead a reasonable man in the same position to conclude that an attempt was being made to apprehend him."  Appellant's Brief of 31 Jul 2001 at 10.   

During his encounter with the appellant, MA1 Savino repeatedly told him to come to parade rest.  These orders were met with outright disobedience, disrespect, and insubordination. As the appellant turned and began to leave the area, MA1 Savino told him he was not dismissed, not to leave the area, and to come back.  When the appellant ignored these directives, MA1 Savino resorted to grabbing the appellant by the arm and issuing the same series of commands.  As the appellant began to resist by struggling, MA1 Savino cautioned the appellant that handcuffs would be used.  The clear and unmistakable import of the reference to handcuffs was twofold.  First, it manifested MA1 Savino's intent to apprehend the appellant if there was any further resistance by the appellant.  Second, it put any reasonable person in the appellant's position on notice than any further resistance would result in immediate apprehension.  In this case the use of the word "handcuffs" by MA1 Savino was the equivalent of saying "apprehension."  It was at this point, after the threatened use of handcuffs, that the appellant's resistance reached its fever-pitch as he choked MA1 Savino, slammed him against the bulkhead, and then attempted to kick him.  

Fortunately, ABH2 Aguirre interceded and MA1 Savino was able to regain his footing.  As the latter produced a set of handcuffs, the appellant lunged, but was hurled to the deck by a quick-thinking ABH2 Aguirre.  Thereafter, the appellant continued to struggle as Petty Officers Savino, Aguirre, and Miller attempted to subdue him.  

Based on these facts, we are certain that MA1 Savino had developed the specific intent to apprehend the appellant if any resistance continued after the threatened use of handcuffs.  This somewhat conditional intent instantaneously became manifest the moment the appellant broke from MA1 Savino's grasp and started choking him (MA1 Savino).  In fact, at that point MA1 Savino had virtually no choice but to take the appellant into custody.  MA1 Savino's verbal warnings, coupled with his actions, i.e. grabbing the appellant by the arm and wrist, placed the appellant on sufficient notice that he was about to be apprehended if any subsequent active resistance continued.  The appellant's preemptive attack upon MA1 Savino - before any attempt to place handcuffs on him (the appellant) was made - did not obviate the offense of resisting apprehension.  Rather, such action by the appellant cemented all elements of the offense.  The appellant's breaking free, struggling and assaultive behavior constituted clear, active resistance as contemplated by Article 95, UCMJ. 

When viewing the evidence in the light most favorable to the Government, the record contains more than sufficient evidence upon which reasonable members could have found all of the elements of resisting apprehension beyond a reasonable doubt.  In addition, after weighing the evidence outlined above, and making the necessary allowances, we are convinced of the accused's guilt beyond a reasonable doubt.  

Accordingly, the evidence presented at trial was both legally and factually sufficient, and the appellant's first assignment is denied.  

Even assuming arguendo that the evidence of resisting apprehension was not legally and factually sufficient, we discern no prejudice as to the sentence inuring to the appellant.  The appellant was convicted by overwhelming evidence at a special court-martial of an assault upon MA1 Savino, a law enforcement officer in the execution of his duties.  Had the appellant's case been referred to trial by general court-martial his punishment exposure would have consisted, in part, of a dishonorable discharge and confinement for three years.  During the assault, the appellant choked MA1 Savino so strenuously that MA1 Savino became lightheaded.  Two persons were required to pull the appellant off MA1 Savino.  While MA1 Savino was down, the appellant kicked at him.  The appellant's attack left discernable marks on MA1 Savino's neck.  Additionally, prior to the assault the appellant was disrespectful in deportment toward MA1 Savino and disobeyed MA1 Savino's orders.  Coupled with the appellant's prior disciplinary record,
 we are absolutely convinced that the members would have adjudged a punishment at least as severe as they did even without the resisting apprehension offense.  United States v. Cook, 48 M.J. 434, 438 (1998), United States v. Jones, 39 M.J. 315, 317 (C.M.A. 1994), United States v. Peoples, 29 M.J. 426, 428 (C.M.A. 1990), and United States v. Sales, 22 M.J. 305, 307-08 (C.M.A. 1986).

Post-Trial Processing
In his second assignment of error, the appellant asserts that the legal officer's recommendation (LOR) and the promulgating order incorrectly reflect the findings as to Charge I, Specification 2.  Although both the LOR and the promulgating order report findings of guilty to Charge I, Specification 2, each document notes that the military judge submitted Charge I, Specification 2, to the members as a lesser included offense under Article 92, UCMJ, rather than Article 91, UCMJ.
  Consequently, the LOR and promulgating order are accurate and the appellant is entitled to no relief.

In his third assignment of error, the appellant asserts that the convening authority erred by taking action before the trial defense counsel had been properly served with the LOR.  Documents submitted by the Government establish that the trial defense counsel was served with the LOR on 2 September 1999, some 11 days before the convening authority took action.  Motion to Attach of 11 Jun 2002 at 2.  Additionally, the record contains trial defense counsel's clemency request dated post-LOR but pre-convening authority's action.  Clemency Request of 12 Sep 1999.  The action of the convening authority specifically denotes that consideration was given to the clemency request.  The appellant's third assignment of error is, therefore, without merit.

Multiplicity 

In his fourth assignment of error, the appellant asks us to find his assault conviction multiplicious with his resisting apprehension conviction.  In United States v. Teters, 37 M.J. 370 (C.M.A. 1993), our superior Court addressed the extent to which multiple convictions under two different statutes may be imposed for a single act.  However, the Court of Appeals for the Armed Forces clarified that Teters did not resolve all multiplicity questions.  United States v. Neblock, 45 M.J. 191, 200 (1996).  Teters "addressed only the method of discerning Congress’ intent on multiple convictions under two different statutes at a single trial where those two statutes were violated by a single act."  Id.  Generally, "[a] specification is multiplicious with another if it alleges the same offense, or an offense necessarily included in the other.  A specification may also be multiplicious with another if they describe substantially the same misconduct in two different ways.  For example, assault and disorderly conduct may be multiplicious if the disorderly conduct consists solely of the assault."  Rule for Courts-Martial  907(b)(3)(B), Manual for Courts-Martial, United States (1998 ed.), Discussion.

Ordinarily, any issue of multiplicity is forfeited where, as in this case, the appellant failed to raise a timely motion before the military judge.  United States v. Heryford, 52 M.J. 265, 266 (2000); United States v. Lloyd, 46 M.J. 19, 23 (1997).  Forfeiture may be overcome under the plain error analysis by showing that the offenses are "facially duplicative."  Heryford, 52 M.J. at 266; Lloyd, 46 M.J. at 23.  In deciding whether the charged offenses are facially duplicative, we review the "language of the specifications and 'facts apparent on the face of the record’" to determine if the specifications are factually the same.  Heryford, 52 M.J. at 266 (quoting Lloyd, 46 M.J. at 24).

At issue in this appeal is whether separate convictions may be imposed for resisting apprehension where a significant portion of the resistance offered constituted an assault upon a law enforcement officer in the performance of duties?  We answer this question in the affirmative.

We find that, under the facts of this case, neither resisting apprehension nor assault upon a law enforcement officer is a lesser included offense of the other as each offense requires proof of an element the other does not.  Resisting apprehension requires active resistance, while assault requires an offer of bodily harm to another.  M.C.M., Part IV, ¶¶ 19(b)(1) and 54(a); see also United States v. Costello, 17 M.J. 132, 133 (C.M.A. 1984)(resisting apprehension and simple assault are not multiplicious under either the "elements" or the "fairly embraced" tests).  There are any number of situations in which an accused can resist apprehension without committing an assault.  In this case, the appellant argues that separate convictions cannot be maintained where the assault is part and parcel of the resisting apprehension.  However, so long as the two offenses require proof of differing elements, separate convictions are permissible even where one offense is the means by which the second offense is committed.  United States v. Oatney, 45 M.J. 185, 187-88 (1996).

Further, as the military judge instructed the members on findings, it was their duty to determine if the appellant "actively resisted the apprehension by pulling or jerking his hand away from MA1 Savino, grabbing Savino around the neck and choking him, and throwing MA1 Savino against the wall."  Record at 277.  The members also had to determine if the assault upon MA1 Savino, again as instructed by the military judge, occurred by the appellant "lunging toward Master-at-Arms First Class Savino, kicking at him, grabbing him by the neck and choking him."  Id. at 279.  Further, that during the assault the appellant "did bodily harm" to MA1 Savino.  Id.  

Clearly, some of the overt actions taken by the appellant concerning the two offenses are the same.  Equally clear, however, some of the overt actions are not the same.  The resisting apprehension offense, in part, consisted of "pulling and jerking his hand away," events that transpired before the subsequent bodily contact.  Id. at 277.  Additionally, the assault consisted of "kicking at" MA1 Savino, an event that was subsequent to any overt action that would have, as instructed by the military judge, been part of the resisting apprehension.  Id. at 279.  

We do not find that the two offenses were factually the same.  See Heryford, 52 M.J. at 266.  We therefore provide the appellant no relief.  

Further, and as previously noted, even assuming arguendo the resisting apprehension charge should have been dismissed, we discern no prejudice inuring to the appellant.  

Unreasonable Multiplication of Charges

Finally, the appellant argues that his convictions for assault, breach of the peace, and resisting apprehension constitute an unreasonable multiplication of charges.  We disagree.

In our analysis, we begin by noting that the military judge instructed the members that Charge III (breach of the peace) and Charge IV (assault on a law enforcement officer in the execution of duties), were multiplicious for sentencing.  Specifically, the military judge instructed the members that the offenses are:

[M]ultiplicious; that is, these offenses which are alleged to have occurred at the exact same time on 16 December 1998 are all part of one transaction.  Therefore, in determining what would be an appropriate sentence in this case, you must consider the fact that, in essence, you are dealing with only four offenses rather than five, since they are multiplicious for sentencing consideration.

Record at 319-20.  As such, any conceivable harm to the appellant as a result of the charging in this case was significantly abated.  

We consider five factors in determining this issue: (1) did the appellant object at trial; (2) is each specification aimed at distinctly separate criminal acts; (3) does the number of specifications misrepresent or exaggerate the appellant's criminality; (4) does the number of specifications unreasonably increase the appellant's punitive exposure; and (5) is there any evidence of prosecutorial overreaching or abuse in the drafting of the charges?  United States v. Quiroz, 57 M.J. 583, 585-86 (N.M.Ct.Crim.App. 2002)(en banc), aff'd, __ M.J. __, No.03-0065 (C.A.A.F. Feb 12, 2003)(summary disposition).

Examining the first Quiroz factor, we find that the appellant did not object at trial concerning this allegedly unreasonable multiplication of charges.  He filed no motions to dismiss under R.C.M. 910(j), and permitted the specifications and charges complained of to go to the members.

With respect to the second factor, we find that each specification was aimed at distinctly separate criminal acts.  The resisting apprehension charge was aimed at the appellant’s decision to resist the efforts of a Master-At-Arms First Class to carry out his duty to apprehend the appellant.  In contrast, the assault charge addressed the appellant's affront to authority by inflicting bodily harm to a law enforcement officer in execution of his duties.  And finally, the breach of peace charge was directed at the appellant's tumultuous and violent outburst, which deprived his surrounding shipmates of the tranquility to which they were entitled.  

Turning to the third factor, the number of specifications does not misrepresent or exaggerate the appellant’s criminality.  The appellant chose to engage in a course of conduct that violated several punitive articles.  Therefore, charging him with resisting apprehension, assault, and breaching the peach in no way exaggerated his criminal culpability.

Looking to the fourth Quiroz factor, the number of specifications does not unreasonably increase the appellant’s punitive exposure.  The appellant was tried at a special court-martial, where conviction of any one of these offenses could have resulted in his receiving the jurisdictional maximum sentence.  R.C.M. 201(f)(2); M.C.M., Part IV, ¶¶ 19, 41, and 54.  Furthermore, there is absolutely no suggestion in the record that these charges were referred in an effort to escalate the appellant's punitive exposure.  

As to prong five of the Quiroz analysis, the record is devoid of any evidence of prosecutorial overreaching or abuse in the drafting of the charges.  The appellant's final assignment of error is denied. 

Conclusion

Accordingly, we affirm the findings and sentence, as approved on review below.

Senior Judge PRICE and Judge CARVER concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  I. THE EVIDENCE IS FACTUALLY AND LEGALLY INSUFFICIENT TO ESTABLISH THE CRIME OF RESISTING APPREHENSION.





   II. THE LEGAL OFFICER'S RECOMMENDATION AND CONVENING AUTHORITY'S ACTION INCORRECTLY STATE THE FINDINGS AS TO CHARGE I, SPECIFICATION 2.





   III. THE CONVENING AUTHORITY ERRONEOUSLY ACTED BEFORE THE TRIAL DEFENSE COUNSEL HAD BEEN PROPERLY SERVED WITH THE LEGAL OFFICER'S RECOMMENDATIONS.





   IV. THE MILITARY JUDGE ERRED WHEN HE FAILED TO FIND THE CHARGE OF ASSAULT TO BE MULTIPLICIOUS AS A LESSER INCLUDED OFFENSE OF THE CHARGE OF RESISTING APPREHENSION.





   V. THE MILITARY JUDGE ERRED WHEN HE FAILED TO FIND THE CHARGES OF ASSAULT, BREACH OF PEACE, AND RESISTING APPREHENSION AN UNREASONABLE MULTIPLICATION OF THE CHARGES. 





�  Petty Officer Miller is alternatively identified as being an Airman.  Id. at 183. 





�  The appellant was awarded two nonjudicial punishments; 16 September 1997 and 8 December 1998.


�  At trial, the military judge permitted Charge I, Specification 2, to go to the members as a lesser included offense.  The offense was re-designated as Charge V on the cleansed charge sheet presented to the members. 
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