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MEMORANDUM OPINION
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ZOLPER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempt to sell military property of the United States, failure to obey a lawful order, and sale of military property of the United States, in violation of Articles 80, 92, and 108, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 892, and 908 [hereinafter UCMJ].  The military judge sentenced appellant to twelve months confinement, total forfeitures of all pay and allowances, reduction to Private E-1, and a bad-conduct discharge.  Pursuant to a pretrial agreement, the convening authority approved only five months confinement, but otherwise approved the adjudged sentence. 

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We agree with appellant that the military judge erred in failing to properly advise appellant of the defense of mistake of fact, raised by the facts adduced during the providence inquiry.  As a result we cannot affirm appellant’s pleas of guilty to the specific intent offense of attempt to sell military property.  We will take corrective action in our decretal paragraph.
LAW

Our court reviews a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Abbey, 63 M.J. 631, 632 (Army Ct. Crim. App. 2006) (citing United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996)).  We will not disturb a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the plea.  United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A providence inquiry into a guilty plea must:  (1) establish that the accused believes and admits he or she is guilty of the charged offenses; and (2) provide a set of factual circumstances—admitted by the accused—which objectively support the guilty plea.  Rule for Courts-Martial [hereinafter R.C.M.] 910(e); United States v. Simmons, 63 M.J. 89, 92 (C.A.A.F. 2006); United States v. Barton, 60 M.J. 62, 64 (C.A.A.F. 2004); United States v. Morris, 58 M.J. 739, 742-43 (Army Ct. Crim. App. 2003). 

A military judge’s responsibility under Article 45, UCMJ, includes the duty “to explain to the accused the defenses that an accused raises during a providence inquiry.”  Any “inconsistencies and apparent defenses must be resolved by the military judge or the guilty pleas must be rejected.  Where an accused is misinformed as to possible defenses, a guilty plea must be set aside.”  United States v. Zachary, 63 M.J. 438, 444 (C.A.A.F. 2006).  
FACTS

During the providence inquiry into Specification 5 of Charge III, the sale of military property, appellant raised a mistake of fact defense.  He told the military judge he took batteries from a training site, but he “kind of thought nothing of it at first because the civilian guy was out there giving stuff to other civilian contractors and civilian personnel out there.”  Appellant then told the military judge he thought he had the authority to take the batteries, but he still had it in the back of his head that he was wrong.  The military judge then properly explained the mistake of fact defense as applicable to a general intent crime.  Appellant admitted that at the time he took the batteries they belonged to the United States Army and any questions he had about the ownership of the batteries were not “reasonable.”     


During the providence inquiry of the Specification of Charge I, the attempted sale of military property, meals ready to eat (MREs), appellant again raised the mistake of fact defense.  He told the military judge that when he removed twenty-seven cases of MREs from the training range, he believed he was authorized to keep them.  The record suggests that appellant may have believed he was authorized to possess and sell the MREs because:  1) he and his first sergeant had once talked about sending unused MREs to Hurricane Katrina victims; 2) a civilian contractor exercising control of the MREs told appellant he could take them; and 3) the civilian contractor said he was going to throw the MREs in the trash.  Appellant, in a colloquy with the military judge, discussed his belief that he could keep the MREs:

MJ:  Once again, whose property did you think the MREs were when you removed them from Fort Lewis?

ACC:  In the beginning, because I asked the contractor if he was in charge of them and he said yes and then he told me to take them, I thought that they were my personal property due to the fact that we get MREs anytime we want, not having to sign for them and we can do whatever we want with them, whether it be eat them or throw them away, or give it away.  

MJ:  We’re talking about individual MREs?

ACC:  Roger, sir.

MJ:  Okay.

ACC:  So, I thought it was my personal property.  I just held onto them, sir.

The military judge did not give the mistake of fact instruction again.  Instead, he immediately asked appellant if appellant’s belief as to his ownership of the MREs was “reasonable.”  Appellant responded “no.”
DISCUSSION


Rule for Courts-Martial 916(j)(1) defines the ignorance or mistake of fact defense as follows:

If the ignorance or mistake of fact goes to an element requiring premeditation, specific intent, willfulness, or knowledge of a particular fact, the ignorance or mistake of fact need only have existed in the mind of the accused.  If the ignorance or mistake goes to any other element requiring only general intent or knowledge, the ignorance or mistake must have existed in the mind of the accused and must have been reasonable under all the circumstances.  

Manual for Courts-Martial [hereinafter MCM], United States, R.C.M. 916(j)(1) (2005).  


To be found guilty of attempting to sell military property, appellant had to have the specific intent to sell military property.  See MCM, Part IV, para. 4.b.(2).   Appellant’s claim he believed the MREs belonged to him raised the mistake of fact defense.  The mistake of fact goes to a specific intent element.  Therefore, appellant’s mistake needed only to have existed in his mind.  There was no requirement that appellant’s mistaken belief he owned the MREs be “reasonable.”  See United States v. Binegar, 55 U.S. 1 (C.A.A.F. 2001) (military judge erred by instructing court-martial panel on required showing of “honest” and “reasonable” mistake of fact when the mistake went to the specific intent element of larceny and airman only had to show “honest” mistake of believing he had authorization to take Air Force property).  


Applying these principles, we determine that the military judge erred when he did not make sufficient inquiry into whether the mistake of fact defense applied to the Specification of Charge I, a specific intent offense.  Appellant’s admission that his belief as to ownership of the MREs was not “reasonable” did not suffice to establish the providence of his plea because the military judge failed to discuss with appellant whether his belief was “honest.”  This raises a substantial basis in law and fact to question appellant’s plea.  As a result, we cannot affirm appellant’s plea of guilty to the Specification of Charge I.  

CONCLUSION

Accordingly, Charge I and its Specification are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2007), the sentence is affirmed.  Even without the additional conviction of attempted sale of military property, the remaining convictions of disobeying a lawful order and selling $1,432.00 worth of military property were serious offenses.  The adjudged sentence to twelve months confinement was limited by the pretrial agreement to only five months confinement.    

Senior Judge GALLUP and Judge MAGGS concur.
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