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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of desertion terminated by apprehension in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 85 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for five months, and reduction to Private E1.  The case is before us for appellate review pursuant to Article 66, UCMJ.

Appellant, citing United States v. Allgood, 41 M.J. 492 (C.A.A.F. 1995), alleges as error that there is “insufficient evidence to demonstrate the appropriate exercise of special court-martial jurisdiction” in the record.  We disagree.

On 28 March 2003, Colonel (COL) Guthrie, the acting commander
 of Fort Gordon, referred appellant’s case to trial.  He did so by signing
 a memorandum that said “All recommendations of the Staff Judge Advocate are approved.”  The text of the memorandum, prepared by the staff judge advocate (SJA), recommended that “the charged offense be tried by a Special Court-Martial empowered to adjudge a Bad Conduct Discharge and the case be referred to trial by Courts-Martial Convening Order Number 10, Headquarters, U.S. Army Signal Center and Fort Gordon, Fort Gordon, Georgia, dated 16 December 2002.”  Brigadier General (BG) Hicks, the assigned commander of Fort Gordon, selected the members listed on Court-Martial Convening Order Number (CMCO #) 10.
  The SJA's memorandum did not have as an enclosure or attachment a copy of CMCO #10.
  The referral block on the charge sheet properly reflects the referral decision.  At the initial Article 39(a) session, the prosecutor correctly cited to CMCO #10 as the source of authority for appellant’s trial and it is included in the authenticated record of trial.  But there is no evidence in the record that COL Guthrie actually saw CMCO #10 or was made aware of who was selected to serve on the court-martial convened by CMCO #10.  

Appellant relies on our superior court’s decision in United States v. Allgood, but we do not find that to be the controlling precedent on the facts of this case.  The Allgood case involved two separate issues.  First, that case considered whether a convening authority was in fact a “successor in command” to a predecessor commander who had selected the court-martial members detailed to try Private Allgood.  Allgood, 41 M.J. at 495.  This issue was somewhat complicated by the change in unit designation between the time of selection and the time of referral.  Id. at 493-94.  Second, if the convening authority who referred the case to trial was a successor in command, had he “adopted” the court-martial members selected by his predecessor when he referred the charges against Private Allgood to that court-martial.  Id. at 496.

Our superior court said in Allgood:

Normally, [R.C.M.] 504 would require that the [referring] convening authority . . . issue a convening order detailing members to sit on [the] court-martial [to which he has referred a set of charges].  [The referring convening authority] clearly did not do so in accordance with sections (a) and (d) of this rule but, instead, he referred this case to a court-martial convened by another commander.  This action, while unusual in terms of regulatory form or procedure, did not have codal or jurisdictional significance.  See United States v. Wilkins, 29 M.J. 421 (CMA 1990); see also United States v. King, [28 M.J. 397 (C.M.R. 1989)].[
] 

Id. at 495.

Rule for Courts-Martial 601(b) purports to authorize a successor in command to refer a case to a court-martial whose members were selected by a predecessor in command.  In Allgood, the court held that the referring convening authority was a successor in command for the purposes of R.C.M. 601(b).  Id.  The court also noted that the referring convening authority was authorized to convene courts-martial and refer cases to such courts-martial, that the defense had not objected to the referral procedure at trial, and that "no prejudice ha[d] been shown to have affected the accused."  Id. at 495-496.
Here, it is not disputed that COL Guthrie, as a temporary acting commander, was a successor in command to BG Hicks who had selected the members of CMCO #10.  Colonel Guthrie was authorized to convene courts-martial and to refer cases to the courts-martial he convened.  And, as in Allgood, appellant did not object to the referral procedure and has not shown that he was prejudiced in any way by the process.  Thus, the only issue is whether COL Guthrie adopted the court-members listed in CMCO #10.  In Allgood, the referring convening authority sent the charges to a court, specifically identified by number, date and command, convened by a CMCO whose members had been selected by the predecessor in command.  Id. at 493.  After trial, the referring convening authority made a memorandum for the record stating that he had specifically adopted the panel selections of his predecessor.  Id. at 494.  But, here there was no evidence in the record that when COL Guthrie made the decision to refer charges against appellant, he was actually aware of who constituted the court-martial convened by CMCO #10. 

While R.C.M. 601(b) authorizes a successor in command to refer a case to a court-martial whose members were selected by a predecessor in command, our superior court said in Allgood that this regulatory provision could not “eliminate the statutory requirements for selection of members in Article 25(d)(2).”
  Id. at 496.  In Allgood, the “personal evaluation and selection of court-martial members as required by Article 25(d)(2)” was satisfied by an “adoption” of the members where a specific CMCO, with members selected by a properly qualified predecessor, was identified, there was evidence in the record that the referring convening authority adopted the members on that CMCO, and there was no defense objection to the referral procedure.
  Id.  The Allgood court cited to, among other cases, United States v. England, 24 M.J. 816 (A.C.M.R. 1987), in support of their conclusion.  Id.

In England, our court affirmed a case where a successor in command referred a set of charges to a specific CMCO selected by his predecessor.  The opinion stated that “we are satisfied the referral occurred after the convening authority had both seen and approved [the members listed in that CMCO] incident to consulting with his staff judge advocate on the case.”  Id. at 817.  This illustrates the critical aspect that is missing in our present case.  There is no evidence in this record that the referring convening authority actually saw or was made aware of who constituted the court-martial convened by CMCO #10.  Nonetheless, we find no absence of proper referral and we decline to extend the legal authority of Allgood or England to this case.
  
Following the referral procedure, appellant submitted an offer to the convening authority to plead guilty “in a pending court-martial.”  Brigadier General Hicks, who was back in command, accepted the offer and approved the pretrial agreement.  The agreement also obligated appellant to elect trial by military judge alone.  This pretrial agreement was the basis for appellant’s subsequent guilty pleas.  After appellant's court-martial, BG Hicks took her initial action on the sentence pursuant to the terms of appellant's pretrial agreement.
In United States v. Wilkins, 29 M.J. 421 (C.M.A. 1990), the charges pending against the accused soldier were properly referred originally.  Thereafter, that accused submitted a pretrial agreement in which he offered to plead guilty to an entirely different set of offenses (wrongfully receiving stolen property in violation of Article 134, UCMJ, instead of the larceny of that property in violation of Article 121, UCMJ, as charged).  Id. at 422.  The pretrial agreement was accepted by the convening authority and executed.  Id.  Both the trial and appellate courts noted that the Article 134 offenses were not lesser included offenses of the larcenies.  Id. at 422-423.  Hence, the charges the accused was convicted of were never properly referred to trial.  Nonetheless, our superior court concluded:

that the convening authority’s entry into the pretrial agreement [that controlled the disposition of the case], was the functional equivalent of an order by the convening authority that the charges be referred to the court-martial for trial. 

Id. at 424.
In appellant’s offer to plead guilty, he identified himself as the accused in a pending court-marital, agreed to plead guilty as charged, and, after affirmatively recognizing his right to be tried by court members, he requested trial by military judge alone.  The convening authority, BG Hicks, who accepted the pretrial agreement was the same convening authority who selected the members in CMCO #10.  Even leaving aside the issue of whether a trial by military judge alone may be adversely affected by defects in the selection of court members, here the convening authority clearly intended that appellant’s case be resolved by the court-martial before which it was pending.  As our superior court said in Wilkins:  

Implicit in the convening authority’s personal decision to enter into the pretrial agreement was his personal decision that the receiving charge be referred to the general court-martial where the larceny charges were pending.

Id.
Here, there was no change in the nature of the offenses which might affect the level of a referral.  Moreover, the sentence limitation agreed to was substantially less than the maximum punishment authorized at a special court-martial.  All these factors make it clear that the convening authority’s approval of the pretrial agreement is properly considered the equivalent to a referral of this case to a special court-martial convened by CMCO #10.

Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CHAPMAN and Judge STOCKEL concur.
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Clerk of Court

� The evidence of COL Guthrie’s status as an acting commander was entered into the record by motion of the government appellate counsel.  Staff judge advocates are reminded that the better practice would be to ensure that such assumption of command orders or other evidence of an acting commander’s authority is always included in the record of trial if an acting commander performed any military justice function in the case. 





� Colonel Guthrie signed his name over a typed signature block that misidentified his status as “Commanding.”  Another document in the record, denying appellant’s request for an administrative discharge in lieu of a court-martial, also signed on 28 March 2003, properly identified COL Guthrie as the “Acting Commander.”  





� Along with the other indicia of sloppy legal staff work in this record, CMCO #10 fails to comply with Rule for Courts-Martial [hereinafter R.C.M.] 504(d) because it does not specifically designate what type of court-martial, a special or a general, is being convened by the order.  The Presidential mandate in R.C.M. 504(d) is followed by nonbinding, but useful, discussion that refers the reader to Appendix 6 of the Manual for Courts-Martial, United States (2002 ed.).  Subparagraph a. of Appendix 6 shows how to format a CMCO including where to designate the type of court-martial.  Army Reg. 27-10, Legal Services:  Military Justice [hereinafter AR 27-10], chapter 12 (6 Sept. 2002), provides additional guidance for interested military justice practitioners.





� We recognize that a pretrial advice in conformity with Article 34, UCMJ, and R.C.M. 406 is not required for a special court-martial but here (and as we routinely see in Army military justice practice in accordance with AR 27-10, para. 5-27 where general courts-martial convening authorities refer most special courts-martial) the procedure of including and referencing the CMCO would avoid the expenditure of substantial Army resources to correct allegations of error.


� Rule for Courts-Martial 504(a) provides:  “A court-martial is created by a convening order of the convening authority.”  Rule for Courts-Martial 504(d) provides in part:  “A convening order for a . . . special court-martial shall designate the type of court-martial and detail the members and may designate where the court-martial will meet.”  The UCMJ does not specify any particular process or procedure concerning “how a court-martial should or must be convened.”  Allgood, 41 M.J. at 494.





� This codal provision requires the convening authority to “detail as members . . . such members of the armed forces as, in his opinion, are best qualified for the duty . . . .”





� This is not to suggest that a memorandum of adoption is the only method by which the government may show that a convening authority “adopted” a panel selected by a predecessor.  


� Appellate government counsel, agreeing that Allgood is not controlling, urge us to affirm on the analysis applied in Untied States v. Brewick, 47 M.J. 730 (N.M.Ct.Crim.App. 1997).  In that case, our sister service court concluded that “[t]o the extent an ‘adoption’ is required [where a successor in command refers a case to a CMCO whose members were selected by a predecessor] or helpful, we can presume as much from [the successor’s] action in sending the charge to that court-martial, absent any evidence to the contrary.”  Brewick, 47 M.J. at 733.  The absence of a specific designation of a type of court-martial in CMCO #10 here illustrates the uncertain outcome of that presumption.  Our precedent in the Army has not yet gone so far in its interpretation of the convening authority’s personal responsibility under Article 25(d)(2),UCMJ, and, even if appropriate, it is not necessary to do so in this case.
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