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MEMORANDUM OPINION ON REMAND

-------------------------------------------------------
GONZALES, Judge:


Pursuant to his pleas, the appellant was convicted at a general court-martial on 17 November 1993, of failure to obey an order, destruction of private property, and two specifications of larceny in violation of Articles 92, 109, and 121 of the Uniform Code of Military Justice, 10 U.S.C. §§ 892, 909, and 921 (1988) [hereinafter UCMJ].  This court’s initial review of this case was completed on 7 November 1994.  Our original decision affirmed all of the findings of guilty and the sentence consisting of a bad-conduct discharge, confinement for fifteen months, and reduction to Private E1.  United States v. Salazar, ARMY 9302040 (Army Ct. Crim. App. 7 Nov. 1994).  


On 18 September 1996, the United States Court of Appeals for the Armed Forces [hereinafter Court of Appeals] set aside our decision as to the first specification of larceny and the entire sentence.  United States v. Salazar, 44 M.J. 464 (1996).  The record of trial was ordered returned to The Judge Advocate General of the Army for submission to a convening authority to order a DuBay
 hearing on the issue of whether a false assertion by a military law enforcement investigator to the wife of a servicemember (the appellant) is a legitimate tactic in obtaining her consent to hand over to the military police contraband (that formed the basis for the first specification of larceny) stolen by her husband.


Subsequently, this case was forwarded to a convening authority who, on 16 October 1997, determined that such a hearing was impracticable.  He dismissed the first specification of larceny and reassessed the sentence, an option given to him by the Court of Appeals, by approving a bad-conduct discharge, confinement for nine months, and reduction to Private E1.


This case is now before us for further review pursuant to Article 66, UCMJ.  The appellant asserts, for the first time on appeal, that the military judge committed plain error by accepting his plea of guilty to the failure to obey an order offense, because the misconduct was instead a failure to report in violation of Article 86, UCMJ.  He requests that we set aside the findings of guilty as to the violation of Article 92, UCMJ, and reassess his sentence.  He also contends that the convening authority’s reassessment of his sentence that reduced the period of confinement from fifteen months to nine months is inappropriately severe and meaningless, because he has already served his entire period of confinement based on the original fifteen months.   He requests that we grant him meaningful relief by either setting aside the bad-conduct discharge or, in the alternative, mitigating it to six month’s confinement (that has already been served).  We disagree with both of the appellant’s assignments of error.


With respect to the first assignment of error, we find (1) that the company commander’s order to sign-in was personally and directly issued to the appellant both orally and in writing, (2) that the signing-in requirement was not a routine military duty in nature, (3) that the appellant’s failure to sign-in was in clear defiance of the order, and (4) that the order was not issued with an eye towards enhancing the punitive consequences of a possible violation of the UCMJ.  United States v. Battle, 27 M.J. 781 (A.F.C.M.R. 1988).  Accordingly, the gravamen of the appellant’s misconduct was correctly charged as a violation of Article 92, UCMJ, and the military judge committed no error in accepting the appellant’s plea to this offense.


We recognize that the appellant had served all of his confinement based on a period of fifteen months when, three years later, his sentence was reassessed and reduced to nine months.  Consequently, he served a longer period of confinement than he ultimately was required by law to serve.  The appellant received no adjudged forfeitures, which if he had, would have given us sufficient flexibility to provide some relief to him now for his extended period of confinement.  Because this option is not available, and because setting aside or mitigating the bad-conduct discharge would (1) be totally disproportionate to the harm suffered by the victims in this case, would (2) provide the appellant with a major windfall, and would (3) be too drastic a remedy in light of the seriousness of the appellant’s misconduct, we decline to grant the type of relief sought by the appellant.  See United States v. Collins, 44 M.J. 830, 833 (Army Ct. Crim. App. 1996).


Insofar as our decision of 7 November 1994 affirmed the findings of guilty as to Specification 2 of Charge I and Charge I (larceny), the Specification of Charge III and Charge III (destruction of private property), and the Specification of the Additional Charge and the Additional Charge (failure to obey an order), it remains in effect.  On the basis of the entire record, the reassessed sentence is appropriate and is affirmed.


Senior Judge EDWARDS and Judge KAPLAN concur. 
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MARY B. DENNIS







Deputy Clerk of Court

� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).





� Although this novel question has been left for another time to decide, two cases that may be helpful at arriving at an answer are United States v. Clow, 26 M.J. 176, 187  (C.M.A. 1988)(a dependent husband’s motivation for giving consent to a warrantless search is immaterial) and State v. Bowen, 904 P.2d 1076, 1079 (Or. App. 1995), reh’g denied. 913 P.2d 716 (1996)(although police officer misrepresented to housemate that accused had consented to a search of the premises, there was no Fourth Amendment violation where the housemate’s decision to allow the police inside to conduct a search was based on something other than this misrepresentation).
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