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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

Per Curiam:


A military judge sitting as general court martial convicted appellant, consistent with his pleas, of a violation of a lawful general regulation and aggravated assault with a loaded firearm, in violation of Articles 92 and 128 Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 928 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for eight months, and reduction to Private E1.  The convening authority approved the adjudged sentence.  This case is before the court for review pursuant to Article 66, UCMJ. 
Appellant’s offenses stem from an argument he had with Private First Class (PFC) BT.  The day after the argument, appellant borrowed a 9mm pistol from a friend and returned to Fort Hood with it.  Appellant did not have a permit to carry the pistol on to the installation, and thus, was in violation of Fort Hood Regulation 190-11, a lawful general regulation.  Appellant carried the weapon to PFC BT’s barracks room.  Appellant attempted to get PFC BT to leave his room, and when PFC BT refused, appellant fired the pistol through the barracks room door.

On appeal, appellant contends the delay from the time of action on his case to its docketing before this court is error warranting meaningful relief.  Appellant cites United States v. Tardif, 57 M.J. 219 (C.A.A.F. 2002) and United States v. Moreno, 63 M.J. 129 (C.A.A.F. 2006) as authority.  

Excluding defense requested delays, the convening authority took action in appellant’s case sixty-one days after adjournment of his trial, and prior to his imminent release from confinement.  Thus, the convening authority’s action fell well within the 120 day prescribed timeframe.  Moreno, 63 M.J. at 142.  However, Moreno further prescribes records of trial are to be forwarded to this court for docketing within thirty days of action.  Id.  In appellant’s case, after the convening authority’s action, the government failed to forward the record to this court for 248 days.  

In permitting this delay, the government exceeded the Moreno timeline by 218 days and created a presumptively unreasonable delay under the Moreno standard.  Where such delay is present, Moreno dictates application of the factors set out in Barker v. Wingo, 407 U.S. 514, 530 (1972) to assess whether appellant’s due process rights were violated.  Those factors are: (1) length of delay; (2) reasons for delay; (3) an assertion of the right to timely action; and (4) prejudice flowing from the delay.  Moreno, 63 M.J. at 135 (citing United States v. Jones, 61 M.J. 80, 83 (C.A.A.F. 2005)).  

A specific finding of prejudice is not required in order to grant relief for unexplained or unreasonable post-trial delay.  Tardif, 57 M.J. at 224.   In Tardif, our superior court held that Article 66(c), UCMJ, gives this court the authority to grant sentence relief under Article 66(c), UCMJ, where there has been unreasonable post-trial delay.  The question of relief is "appropriateness in light of all circumstances, and no single predicate criteria of 'most extraordinary' should be erected to foreclose application of Article 66(c), UCMJ, consideration or relief." United States v. Toohey, 63 M.J. 353, 362 (C.A.A.F. 2006).


When docketed before this court, the record contained no explanation for the inordinate delay in forwarding appellant’s case to this court after the convening authority took action.  The government provided no explanation at all until after appellant filed his brief complaining of dilatory post-trial processing.  In response, the government filed an affidavit from the responsible Chief of Military Justice explaining appellant’s record had been misplaced during a transfer of cases incident to deployment and the attendant understaffing of responsible paralegal noncommissioned officers.   Delay in forwarding the record to the court of criminal appeals is "the least defensible of all" post-trial delays. United States v. Dunbar, 31 M.J. 70, 73 (C.M.A. 1990).  Thus, while we are sympathetic to the stresses deployments place on an organization, we conclude that the second Barker factor, reasons for the delay, weighs in favor of the appellant.


Next, we note that the appellant did not assert his right to speedy trial until his appellate counsel filed his brief with this court on ​​29 September 2009.  This factor weighs against the appellant, minimally.  United States v. Harvey, 64 M.J. 13, 24 (C.A.A.F. 2006); Moreno, 63 M.J. at 138.  We recognize that in this appellate interregnum appellant’s trial defense counsel had completed her representational duties and, because our court had not received the record, no appellate counsel had been assigned to him. 


Under the particular facts of this case, however, the issue of potential prejudice to appellant’s rights on appeal is our greatest concern.  In determining prejudice arising from post-trial delay, this court looks to three interests for prompt appeals: (1) prevention of oppressive incarceration pending appeal; (2) minimization of anxiety and concern of those convicted awaiting the outcome of their appeals; and (3) limitation of the possibility that a convicted person's grounds for appeal, and his or her defenses in case of reversal and retrial, might be impaired. Moreno 63 at 138-39; Barker 407 U.S. at 532.

Our review of the record and appellant’s submissions has failed to reveal any prejudice to the appellant as a result of delay in this case.  First, we note that even if this case had been processed most expeditiously in accordance with Moreno, the appellant would have completed his confinement before this court could have conducted review pursuant to Article 66.  Next, nothing in the record suggests appellant was unduly anxious or concerned about the outcome of his appeal.  While no appellate counsel had been assigned to him, the post-trial and appellate rights form appellant signed notes, “I understand that I may contact my Appellate Defense Counsel by writing to the Defense Appellate Division” and lists the appellate division’s address.  There is no evidence that appellant contacted the division or any other organization to complain of the delay.  Finally, appellant has asserted no error, save speedy post-trial processing, before this court.  Thus, we conclude that his appellate review was in no way impaired as a result of the delay.  


We agree with appellant that forwarding of his case to this court reflects an unacceptable delay, which could potentially significantly prejudice an appellant’s rights and interests.  However, because appellant has asserted no prejudice, and we perceive no prejudice to appellant as a result of that delay, we find that there has been no violation of appellant's constitutional due process guarantees.  Moreover, even if appellant’s delay of 248 days constitutes a due process violation, under the particular circumstances of his case, the violation does not merit relief.  In the absence of some showing of prejudice, much more remarkable delays have been found harmless.  See  e.g., United States v. Bush, 68 M.J. 96 (C.A.A.F. 2009) (delay of six years); United States v. Allende, 66 M.J. 142, 143 (C.A.A.F. 2008) (delay of 2,484 days);  United States v. Adams, 65 M.J. 552 (N-M.C.C.A. 2006) (delay of 5 years).  


Having come to this conclusion, we nonetheless urge responsible staff judge advocates to put in place mechanisms to monitor post-trial processing following convening authority action to avoid such unnecessary delay. While not prejudicial under the specific facts of this case, such delay could be highly prejudicial to the rights of soldiers and the confidence in our system of justice.  Additionally, we again urge staff judge advocates to include in the record of trial an explanation of the reasons for delay any time that the Moreno timelines have been exceeded.  
CONCLUSION

The findings of guilty and sentence are affirmed.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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