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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of raping his spouse in violation of Article 120, Uniform Code of Military Justice, 10 U.S.C. § 920 [hereinafter UCMJ].  The adjudged sentence included a dishonorable discharge, confinement for nine years, and reduction to Private E1.  The convening authority, pursuant to a pretrial agreement, approved only so much of the sentence as provides for a dishonorable discharge and reduction to Private E1.  

The case is before us for review pursuant to Article 66, UCMJ.  We find that appellant is entitled to relief and will set aside the findings of guilty and the sentence and authorize a rehearing. 

FACTS

Appellant and his spouse had a history of marital conflict.  She had advised him of her intent to seek a divorce while he was deployed in a combat zone.  Upon appellant’s return home, he and his spouse did not engage in sexual intercourse for the three weeks prior to the alleged rape.  Appellant suspected his spouse of having an extra-marital relationship and on the morning of the alleged rape he found photographs of her with another man.  In the pictures, appellant’s spouse appeared friendly toward the other man and she was not wearing her wedding ring.  Appellant admitted being “upset” and “angry” when he saw the pictures and he admitted confronting his spouse about the pictures.  During the providence inquiry, appellant told the military judge, “I don’t recall what she said at that time because by then it didn’t even matter because I had went ahead and found the pictures.  The next thing I knew I was on top of her.”  At some point during the encounter, appellant hand-cuffed his wife.  The handcuffs were easily accessible to him because he and his spouse “used them every once in a while.”  Concerning the rape, however, appellant explained, “I don’t recall when I used [the handcuffs] or when I even took them off.”  He further told the military judge,

The next thing, I’m laying on her right shoulder, and that’s when I was looking at the ground and I was like, what did I do.  I looked at her and I asked her that, that’s when I found out what I had done, because as I was trying to get up, I was inside of her. I guess when all what was built up had stopped, that’s when I realized what I had done.
When the military judge asked appellant why he used the handcuffs, appellant replied, “I don’t recall, sir. They were just used to detain her, I guess, sir.”  

The trial judge at least partially recognized the issue and made inquiry into the sobriety of appellant.  Appellant told the judge that he does not drink and was sober.  The judge then asked, “So you knew what was going on around you?” Appellant replied, “Negative, sir.  Not at that time.”  Approaching the issue again, the judge asked, “Why would you not know what was going on around you?”  The defense counsel interrupted to consult with appellant.  Then appellant responded, “I don’t recall actually getting the handcuffs, sir, but I know it was used throughout her statement, sir.”(  The following colloquy ensued: 

MJ:  Is it you don’t recall because you were so upset at the time; is that what it was?

ACC:  Yes, sir.

MJ:  You were angry?

ACC:  Yes, sir. 

MJ:  But you were sober and you knew what was going on about you, correct?

ACC:  Yes sir.
. . . 
MJ:  And you took the handcuffs off, but you were still on top of her, right?

ACC:  I don’t recall that part, sir.

MJ:  You told me you remember being on top of her and then you remember being inside of her, right?

ACC:  Negative sir.  I remember being inside of her, but once everything had went away and once I tried to get off of her, I was inside of her.  That’s how I remember -- that’s how I knew I was inside of her, sir.

In the stipulation of fact appellant admits the pictures enraged him.  He also notes that upon redeployment he consulted with counselors regarding combat stress and family issues.  

DISCUSSION

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994)); see also United States v. Davenport, 9 M.J. 364, 366-67 (C.M.A. 1980) and United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969) (in Article 45(a), UCMJ, Congress specifically required a significant amount of factual inquiry into the providence of a guilty plea at a court-martial).  Moreover, when an accused refers to any matters inconsistent with the plea, “at any time during the proceeding, the military judge must either resolve the apparent inconsistency or reject the plea.”  Garcia, 44 M.J. at 498 (citing Article 45(a), UCMJ, and R.C.M. 910(h)(2)); see United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (C.M.A. 1972) (stating that when appellant’s testimony reasonably raised the question of a defense, “it was incumbent upon the military judge to make a more searching inquiry to determine the accused’s position on the apparent inconsistency with his plea of guilty”).  However, we will not overturn a military judge’s acceptance of a guilty plea unless there is a substantial basis in law and fact for questioning it in the record of trial.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  

Our superior court succinctly said, “[w]here an accused’s responses during the providence inquiry suggest a possible defense to the offense charged, the trial judge is well advised to clearly and concisely explain the elements of the defense in addition to securing a factual basis to assure that the defense is not available.”  United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976); see R.C.M. 910(e) discussion.  Practical guidance for court-martial participants can be found in the Military Judges’ Benchbook which states, “The [military judge] must be alert to the existence of any inconsistencies or possible defenses raised by the stipulation or the accused’s testimony and, if they arise, the [military judge] must discuss them thoroughly with the accused.”  Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 2-2-3 (1 April 2001).
If an accused’s mental condition amounted to a severe mental disease or defect which at the time of the offense caused him to be unable to appreciate the nature and quality or the wrongfulness of his act there may be an affirmative defense.  R.C.M. 916(k)(1).  As this court has previously noted in connection with a guilty plea inquiry where the accused’s comments suggested the potential of a mental responsibility defense pursuant to R.C.M. 916, “This rule requires the military judge to order the inquiry or satisfy himself that the defense team has fully evaluated the possibility of the affirmative defense.”  United States v. Sims, 33 M.J. 684, 686 (A.C.M.R. 1991).  The court in Sims noted, too, that a simple question to the defense counsel might reveal that an evaluation had been made by a competent professional in the psychiatric field and no bases or support for such a defense was found.  Sims, 33 M.J. at 686 n.3. 
Appellant’s statements during the plea inquiry about his degree of mental  awareness at the time when he allegedly committed forcible sexual intercourse with his spouse are inconsistent with his plea of guilty to rape.  Essentially, appellant asserted that the assault occurred during a period of mental unawareness and he did not knowingly perform the act of assaulting his wife.  An individual who does not consciously choose to commit an act may be incapable of forming the necessary mens rea for the charged offense.  See United States v. Berri, 33 M.J. 337, 341 n.9 (C.M.A. 1991) (where our superior court recognized that “‘[u]nconsciousness’ itself can be asserted as a defense” but the court did not decide the status of that defense under the UCMJ).  

Appellant’s assertions suggest the possibility of a defense in the nature of automatism.
The automatism defense refers to the situation when an individual engages in conduct that otherwise would be considered criminal, but is not guilty of the charged offense because that individual acted in a state of unconsciousness or semiconsciousness.  The term applies to actions apparently occurring without will, purpose, or reasoned intent.  

Major Michael J. Davidson, United States v. Berri:  The Automatism Defense Rears Its Ugly Little Head, Army Law., October 1993 at 17 (footnotes omitted).  “Because an automatic act is not voluntary, the accused can entertain neither the specific nor general intent necessary to be guilty of a crime.”  Id. at 19 (footnote omitted).  Thus, appellant’s statements were sufficient to raise the defense of lack of mental responsibility.  The military judge should have explained the defense of lack of mental responsibility to appellant and should have rejected his plea of guilty unless, upon specific inquiry, appellant admitted facts which negated the defense.  Sims, 33 M.J. at 686. 
Absent any inquiry by the military judge and a factually based rejection by appellant of the defense of either lack of mental responsibility or automatism, the record of trial presents a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to the Charge and its Specification. 

The findings of guilty of the Charge and its Specification and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.  

Chief Judge CAREY( and Senior Judge BARTO concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( This is not a case where an appellant’s lack of recall about particular facts can be properly augmented by his review of, and reliance upon, the other evidence the government possesses.  See United States v. Moglia, 3 M.J. 216, 218 (C.M.A. 1977); Rule for Courts-Martial [hereinafter R.C.M.] 910(e) discussion.  The critical missing knowledge appears to be appellant’s consciousness of his actions at the time of the alleged rape.





( Chief Judge Carey took final action in this case prior to his retirement.
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