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MEMORANDUM OPINION

-----------------------------------------
OLMSCHEID, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of disrespect to a superior noncommissioned officer, violation of a general regulation (two specifications), assault upon a person in the execution of police duties (two specifications), communicating a threat (three specifications), and improper disposition of stolen explosive materials as prohibited by 18 U.S.C. § 842, in violation of Articles 91, 92, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 891, 892, 928, and 934 [hereinafter UCMJ].  An officer and enlisted panel sitting as a general court-martial convicted appellant, contrary to his pleas, of attempted carnal knowledge, wrongful appropriation of military property,
 assault consummated by a battery on a child under the age of sixteen, indecent acts with a child under the age of sixteen, communicating indecent language to a child under the age of sixteen (two specifications), and obstruction of justice, in violation of Articles 80, 121, 128, and 134, UCMJ.  The officer and enlisted panel sentenced appellant to a bad-conduct discharge, confinement for twelve years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The convening authority approved only so much of the sentence as included a bad-conduct discharge, confinement for twenty-seven months, forfeiture of all pay and allowances, and reduction to the grade of Private E1, and credited appellant with 250 days of confinement credit against his sentence to confinement.     
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We agree with appellant’s assertion that his guilty pleas to Charge III and its Specifications, violations of a general regulation, were improvident.  His remaining assertions of error, however, are without merit.

DISCUSSION
Our court reviews a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Abbey, 63 M.J. 631, 632 (Army Ct. Crim. App. 2006) (citing United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996)).  We will not disturb a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the plea.  United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A providence inquiry into a guilty plea must:  (1) establish that the accused believes and admits he or she is guilty of the charged offenses; and (2) provide a set of factual circumstances—admitted by the accused—which objectively support the guilty plea.  Rule for Courts-Martial 910(e); United States v. Simmons, 63 M.J. 89, 92 (C.A.A.F. 2006); United States v. Barton, 60 M.J. 62, 64 (C.A.A.F. 2004); United States v. Morris, 58 M.J. 739, 742-43 (Army Ct. Crim. App. 2003). 
“If an accused . . . after a plea of guilty sets up matter inconsistent with the plea, or if it appears that he has entered the plea of guilty improvidently . . . a plea of not guilty shall be entered in the record . . . .”  UCMJ art. 45(a).  Our superior court has made clear that a military judge’s responsibility under Article 45, UCMJ, “includes the duty to explain to a military accused possible defenses that might be raised as a result of his guilty-plea responses.”  United States v. Smith, 44 M.J. 387, 392 (C.A.A.F. 1996); see United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976); Rule for Courts-Martial 910(e) discussion.  When such an inconsistency arises, the military judge must “identify the particular inconsistency at issue and explain its legal significance to the accused, who must then either retract, disclaim, or explain the inconsistent matter.  The military judge need not drag appellant across the providence finish line and the guilty plea must be rejected unless the inconsistent matter is resolved.”  United States v. Rokey, 62 M.J. 516, 518 (Army Ct. Crim. App. 2005) (internal quotations and citations omitted).  


Appellant plead guilty, inter alia, to two violations of paragraph 6-7b of 25th Infantry Division (Light) and U.S. Army Hawaii Regulation 210-8, dated 3 December 2001, which prohibited distributing alcohol to minors, unless otherwise authorized by Army Regulation or Hawaii Law.  It is a defense, under Hawaii law, that a “defendant provided the intoxicating liquor to the minor with the express consent of the parent or legal guardian and with the belief, which was reasonable under the circumstances, that the minor would consume the substance only in the presence of the parent or legal guardian . . . .”  Haw. Rev. Stat. § 712-1250.5 (2)(e) (2006) (relevant portion identical to the version in effect at the time of trial). 
During the Care inquiry,
 appellant told the military judge that after a party in his on-post quarters he provided his eleven and fourteen-year-old daughters each a beer.
  They each drank “four or five sips” of their beer in his presence.  According to the stipulation of fact, at the time of the incident, appellant’s wife, the mother of the girls, left the girls in appellant’s care while she was out of town.  The military judge failed to advise appellant of the defense provided in Hawaii law or clarify whether appellant qualified as the legal guardian or parent of his wife’s children.  These facts raise a substantial basis in law or fact for questioning appellant’s plea to violating the general regulation in question.  As a result, we cannot affirm pleas of guilty to Charge III and its Specifications.  
CONCLUSION
Accordingly, the findings of guilty of Charge III and its Specifications are set aside and Charge III and its Specifications are dismissed.  The remaining findings of guilty are affirmed.  In reassessing the sentence, we note that distributing alcohol to his wife’s daughters pales in comparison to appellant’s remaining convictions.  Moreover, due to a very favorable pretrial agreement and a month of clemency awarded for dilatory post-trial processing, the convening authority only approved twenty-seven months of the twelve years of confinement adjudged.  Reassessing the sentence on the basis of the error noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.
Judge SULLIVAN and Judge KIRBY concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Appellant was charged with larceny of military property.  Although appellant plead guilty to the lesser included offense of wrongful appropriation of military property, the government tried unsuccessfully to prove the greater offense.  





� Although we agree with appellant that the military judge misadvised the panel as to the maximum punishment authorized for his offenses, under the circumstances of this case we do not find that this prejudiced appellant.  The convening authority only approved twenty-seven months of the twelve years of confinement adjudged.  This is far below the sixty-seven years and nine-months the parties agree to on appeal as the authorized punishment for appellant’s offenses.  


� United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247 (1969).





� The stipulation of fact states that the girls, appellant’s wife’s daughters, were his step-daughters.  
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