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MEMORANDUM OPINION ON REMAND

-------------------------------------------------------
HARVEY, Senior Judge:


On 6 December 1996, a military judge sitting as a special court-martial convicted appellant, contrary to his pleas, of wrongful use of cocaine in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, forfeiture of $300 dollars pay per month for six months, and reduction to Private E1.  This court subsequently affirmed the adjudged sentence.  United States v. Sales, ARMY 9602005 (Army Ct. Crim. App. 24 Feb. 2000) (unpub.).

On 24 January 2002, the United States Court of Appeals for the Armed Forces set aside our decision and remanded this case to the “Judge Advocate General of the Army for submission to a convening authority for a fact finding hearing on appellant's claim of ineffective assistance of counsel under United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).”  United States v. Sales, 56 M.J. 255, 259 (2002).  A limited DuBay hearing was completed on 9 May 2002; the record was then returned to our court for further review pursuant to Article 66, UCMJ.  We have considered the original record, the appellate pleadings, affidavits filed by the parties, and the record of the limited DuBay hearing, to include the military judge’s findings of fact and conclusions of law.  We hold that the appellant has failed to demonstrate that his trial defense counsel's performance was deficient.

FACTS

Innocent Ingestion Defense at Trial


After government disclosure that the evidence of appellant’s wrongful use of cocaine consisted of the results of a urinalysis test,
 appellant’s civilian counsel, Mr. P, provided timely pretrial notice to the government of the defense's intention to present the innocent ingestion defense.  See R.C.M. 701(b)(2).  In this notice, Mr. P requested appellant’s sister as a necessary witness.  The notice also provided that:  (1) Appellant was in Florida with relatives the weekend prior to the urinalysis, attending his grandfather’s funeral; (2) Uncle Bernard hosted a family gathering; (3) Uncle Bernard was known by the family to be a frequent and heavy user of cocaine; (4) Uncle Bernard was known to put cocaine in his drinks while at family or public gatherings to make his drug use less obvious; and (5) While at Uncle Bernard’s house, it is believed that appellant ingested a drink prepared by his uncle.  The defense notification did not name Uncle Bernard as a defense witness, but did provide his telephone number.  Mr. P did not subsequently request Uncle Bernard as a witness.

Mr. P. vigorously presented and cogently argued the innocent ingestion defense to the court at the trial level.  Appellant and his sister testified in support of the defense.  While they never actually saw Uncle Bernard put cocaine in any drinks, both testified that they saw their uncle’s cocaine stash in the trunk of his car where he was mixing drinks.  Both appellant and his sister believed that, based upon his past behavior, Uncle Bernard had put cocaine in his own drinks during the funeral gathering.  Appellant and his sister testified that appellant became ill following the Friday night gathering.  Appellant denied knowingly using cocaine before the urinalysis.

Mr. P argued on findings that Uncle Bernard and appellant were both drinking gin and juice and that the drinks may have been inadvertently switched.

Post-Trial Evidence

Appellant and Uncle Bernard submitted affidavits to our court sixteen months after appellant’s trial.  These affidavits allege that, despite appellant's requests to Mr. P that he use Uncle Bernard as a defense witness, Mr. P failed to contact Uncle Bernard, failed to request Uncle Bernard as a witness, and failed to present Uncle Bernard's testimony at trial.  Appellant did not believe that Mr. P had contacted his uncle because that is what Uncle Bernard had told him.  Uncle Bernard's affidavit states that he was ready, willing, and able to testify at appellant's trial.  In his affidavit, appellant contends that Uncle Bernard's testimony would have materially supported his innocent ingestion defense.

The following evidence was adduced from the DuBay hearing.  Appellant testified that he was aware that Uncle Bernard had a history of putting cocaine into his drinks.  Appellant saw Uncle Bernard making drinks at the family gathering on the Friday before his grandfather's funeral.  Both appellant and Uncle Bernard were drinking gin and juice.  Appellant testified that Uncle Bernard told him that he put cocaine in his own drink; appellant was not around when this happened.  Uncle Bernard’s drink was left unattended and appellant said that he innocently picked it up and drank it.
Appellant also testified at the DuBay hearing that his uncle told him that he was willing to testify at appellant's trial.  Appellant asked Mr. P to call Uncle Bernard about eight to ten times, but he did not personally make any effort to get Uncle Bernard to the trial.  He could not afford transportation and hotel expenses for his uncle.  Appellant did not tell Uncle Bernard of his specific trial date because he apparently trusted his lawyer to arrange for Uncle Bernard’s presence.  He thought that Uncle Bernard was going to be subpoenaed like his sister.  Appellant’s sister corroborated appellant’s testimony; at the DuBay hearing she testified that on the evening before appellant’s trial Mr. P said that he did not have time to contact Uncle Bernard.
Uncle Bernard's post-trial affidavit and DuBay testimony were inconsistent with each other on several major points.  Uncle Bernard’s affidavit indicates that he intentionally spiked his drink with cocaine at the family gathering, and he later told appellant about doing so.  At the DuBay hearing, however, Uncle Bernard denied telling appellant that he intentionally put cocaine in his own drink.  Uncle Bernard testified that his practice was to ingest cocaine by “snorting” it; he would not and did not intentionally put cocaine in his drink because it would dilute the effects.
Uncle Bernard’s affidavit states that in the confusion at the family gathering he gave appellant the wrong cup and appellant drank the cocaine-spiked drink, mistakenly believing that it was his own unspiked drink.  At the DuBay hearing, however, Uncle Bernard stated that no witnesses were present when he accidentally dropped a zip-lock bag of cocaine into his drink.  The bag was open and all the cocaine spilled into his drink.  He removed the bag from the drink and threw it away, left the cocaine-laced drink outside on a picnic table, and went inside the house in answer to his mother’s call.
Uncle Bernard’s affidavit also states that he told appellant he was willing to testify at appellant's trial.  At the DuBay hearing, Uncle Bernard eventually ended up testifying that he did not recall what he told appellant on this issue.  In his affidavit, Uncle Bernard states that he never received a telephone call from appellant’s defense counsel; however, his DuBay testimony was less certain on this topic.  Uncle Bernard’s affidavit and DuBay testimony were consistent in that, in both, Uncle Bernard said that he would have reluctantly testified if appellant’s lawyer had called him.  However, he did not want to testify about his drug involvement because of the possible adverse impact on his employment as a housing inspector.  At the DuBay hearing Uncle Bernard admitted that his memory was unclear about facts from 1996 because of his old age, twenty years of cocaine use, and thirty years of marijuana use.
Mr. P testified at the DuBay hearing that he had contacted Uncle Bernard by telephone after he notified the government of the innocent ingestion defense, but prior to appellant's trial.  In this telephone conversation, Uncle Bernard told Mr. P that he did not use cocaine and he did not put cocaine into appellant's drink.  Uncle Bernard refused to testify at appellant’s trial.  Mr. P, in the presence of appellant’s military defense counsel, told appellant what had transpired in the telephone conversation.  Mr. P testified at the DuBay hearing that he did not intend to subpoena Uncle Bernard because his testimony would not have been helpful to the defense.  The military defense counsel’s DuBay testimony corroborated Mr. P’s DuBay testimony regarding his meeting with appellant and the disclosure of the unfavorable results from Mr. P’s telephone interview of Uncle Bernard.


In the detailed findings of fact and conclusions of law from the DuBay hearing, the military judge’s concluding summary stated:

After viewing the demeanor of all the witnesses and comparing the testimony with the evidence, I find the appellant's and [Uncle Bernard's] versions of events of fall, 1996, to be inconsistent, incredible and not worthy of belief. . . .  Mr. [P] did in fact, contact [Uncle Bernard] prior to appellant's trial in 1996, that in 1996 [Uncle Bernard] denied using cocaine to [Mr. P], and that [Uncle Bernard] was unwilling to testify on [appellant's] behalf at his trial on 6 December 1996. . . .  I find no deficient performance by appellant's defense team at trial.
DISCUSSION

Effective assistance of counsel determinations are mixed questions of law and fact.  Strickland v. Washington, 466 U.S. 668, 698 (1984).  We review the DuBay judge’s factual findings under a clearly erroneous standard, but review de novo the ultimate questions of deficient performance and prejudice.  United States v. Wean, 45 M.J. 461, 463 (1997); see United States v. Wiley, 47 M.J. 158, 159 (1997).
To establish ineffective assistance of counsel, an appellant must meet a two-pronged test to overcome the strong presumption of competence.  First, an appellant must show that counsel's performance was deficient by showing that counsel made errors so serious he or she was not functioning as the “counsel” guaranteed by the Sixth Amendment.  Second, an appellant must show that the deficient performance prejudiced the defense.  Strickland, 466 U.S. at 687; see also United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987) (holding that Strickland two-pronged test is compatible with existing military standards).
Ineffective assistance of counsel requires showing that counsel’s error was “‘so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.’”
  Williams v. Taylor, 529 U.S. 362, 390 (2000) (quoting Strickland, 466 U.S. at 687); United States v. Holt, 33 M.J. 400, 409 (C.M.A. 1991) (citations omitted).  “A defendant who claims ineffective assistance of counsel ‘must surmount a very high hurdle.’”  United States v. Alves, 53 M.J. 286, 289 (2000) (citations omitted).  “Judicial scrutiny of such a claim is highly deferential and should not be colored by the distorting effects of hindsight.”  Id.  The burden is on an accused to show “specific errors . . . that were unreasonable ‘under prevailing professional norms.’”  United States v. Brownfield, 52 M.J. 40, 42 (1999) (quoting Strickland, 466 U.S. at 689).

“Counsel normally have an obligation to interview witnesses who may have relevant and material evidence.”  United States v. Clark, 55 M.J. 555, 561 (Army Ct. Crim. App.) (citing Scott, 24 M.J. at 192), aff’d, 56 M.J. 203 (2001).  Thereafter, counsel can make an informed tactical decision on whether to present the product of their investigative efforts at trial.  See, e.g., United States v. Morgan, 37 M.J. 407, 409-10 (C.M.A. 1993) (holding that failure to investigate, or failure to present medical evidence in mitigation was strategic or tactical decision and not ineffective assistance of counsel); see also Alves, 53 M.J. at 289 (“‘Counsel has a duty to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary.’” (quoting Kimmelman v. Morrison, 477 U.S. 365, 384 (1986)).
We agree with the detailed findings of fact and conclusions of law from the DuBay hearing.  We find that appellant was effectively represented throughout the trial proceedings and, in any event, suffered no prejudice because appellant’s claim fails under both Strickland prongs.  See Strickland, 466 U.S. at 687.  Mr. P's trial strategy was informed, reasonable, and based on the law and the facts.  See United States v. Ingham, 42 M.J. 218, 224 (1995).  His tactical decision not to call Uncle Bernard as a witness was within his discretion.  See Strickland, 466 U.S. at 690 (“strategic choices made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable”); Morgan, 37 M.J. at 410 n.3 (commenting on counsel’s conscious tactical decision not to press an intoxication defense).


Assuming arguendo that Mr. P erred by not calling Uncle Bernard as a defense witness, we find that appellant has not shown that he was prejudiced by his counsel’s performance.  See Strickland, 466 U.S. at 687.  At trial a forensic toxicologist provided powerful testimony that chemical detection of cocaine was unlikely from a urine sample provided at 1500 on Wednesday if the cocaine had been ingested at 2300 on the previous Friday.  The defense of innocent ingestion was thoroughly and competently litigated, as well.  The trial testimony of appellant and his sister was sufficient to raise an inference of innocent ingestion.  Uncle Bernard’s proposed testimony, as relayed to Mr. P in 1996, would have doomed this defense.  There is no reasonable probability that, but for Mr. P not presenting Uncle Bernard's testimony, the result of the proceeding would have been different.  See Strickland, 466 U.S. at 694.

CONCLUSION


We hold that the performance of the civilian and military trial defense counsel was not deficient.  We are confident that appellant was afforded effective assistance of counsel and that he received a fair trial whose result is reliable.  See Strickland, 466 U.S. at 687.  The record of trial shows a defense team that ably represented appellant, executing a sound strategy in support of appellant’s innocent ingestion defense.  Appellant’s conviction resulted from the evidence and not from his counsel’s performance.

The original decretal paragraph of the court in this case dated 24 February 2000 is reaffirmed and remains in effect.  See United States v. Ginn, 47 M.J. 236, 238 n.2 (1997).
Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Drug use must be knowing to be wrongful, and therefore punishable under Article 112a, UCMJ.  See Manual for Courts-Martial, United States (1995 ed.) [hereinafter  MCM, 1995], Part IV, para. 37c(5)(C); United States v. Harper, 22 M.J. 157, 162 (C.M.A. 1986) (definition of wrongful includes knowing and conscious use of drugs).  The applicable portions of the MCM edition and Rules for Courts-Martial [hereinafter R.C.M.] in effect at the time of appellant’s offense and trial remain unchanged in the current MCM edition.





� In order to satisfy the prejudice prong, “appellant must show a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceedings would have been different.”  United States v. Lee, 52 M.J. 51, 53 (1999) (quoting Wiley, 47 M.J. at 159) (inner quotation marks omitted); see also United States v. Grigoruk, 56 M.J. 304, 307 (2002) (stating “Are appellant’s allegations true; if so, ‘is there a reasonable explanation for counsel’s actions?’” (citation omitted)).
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