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MEMORANDUM OPINION
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MOORE, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of disobeying a lawful command from a superior commissioned officer and dereliction of duty (two specifications), in violation of Articles 90 and 92, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 892 [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for six months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for ninety days, and reduction to Private E1.  


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s response thereto.  Appellant alleges, and the government agrees, that the staff judge advocate failed to advise the convening authority of the military judge’s clemency recommendation.  

The military judge recommended that “the Convening Authority waive automatic forfeitures in this case and direct their payment to the accused’s family.”  Such recommendations by a military judge “must be brought to the attention of the convening authority to assist him in considering the action to take on the sentence.”  United States v. Lee, 50 M.J. 296, 297 (C.A.A.F. 1999).  Failure to do so in this case amounted to plain error.  See United States v. Paz-Medina, 56 M.J. 501, 504-505 (Army Ct. Crim. App. 2001).  As such, the error was not waived by the trial defense counsel’s failure to object to the omission in the staff judge advocate’s post-trial recommendation (SJAR).  See id.  

Accordingly, the convening authority’s action( is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.


Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court 

( We note that the action signed by the convening authority was not dated.  The Addendum to the SJAR was dated 9 August 2004; DD Form 490 (Chronology Sheet) found in the allied papers to the record of trial indicates that action was taken on 10 August 2004; yet the promulgating order is dated 17 August 2004.  It is unclear exactly when the convening authority took action in this case.  
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