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MEMORANDUM OPINION
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CAIRNS, Senior Judge:

A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of assault with a dangerous weapon, indecent acts with a child,
 indecent liberties with a child, and communicating a threat (three specifications), in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence consisting of a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1.


The appellant has assigned two errors as follows:

I

THE MILITARY JUDGE ERRED BY FAILING TO FIND THAT CHARGING INDECENT LIBERTIES AND INDECENT ACTS FOR THE SAME COURSE OF CONDUCT WAS AN UNREASONABLE MULTIPLICATION OF CHARGES WHERE THE MILITARY JUDGE FOUND THAT INDECENT LIBERTIES WAS MULTIPLICIOUS WITH INDECENT ACTS FOR SENTENCING PURPOSES. 

II

THE MILITARY JUDGE ERRED TO THE SUBSTANTIAL PREJUDICE OF THE APPELLANT BY ALLOWING MRS. BAUMANN TO TESTIFY, OVER DEFENSE OBJECTION, REGARDING PRIOR ACTS OF UNCHARGED MISCONDUCT BY THE APPELLANT IN VIOLATION OF MILITARY RULE OF EVIDENCE 404(b).

On the basis of our review of the record of trial and in consideration of the briefs submitted by the parties, we hold that neither assignment of error merits any relief.

Background

During an uninterrupted period of approximately ten minutes in duration, the appellant pulled down his shorts and pulled his underwear to the side, exposing his genitalia to his then eleven year-old daughter.  These acts were charged as indecent liberties in Specification 3, Charge I.  The appellant began to masturbate himself and then had his daughter masturbate him to the point of ejaculation.  These acts were charged as indecent acts in Specification 1, Charge I.  Appellant then fondled his daughter’s breasts and placed his hand in her vaginal area.  Originally, these acts were charged as indecent acts in Specification 2, Charge I; however, during a pretrial Article 39(a), UCMJ, session, the military judge merged Specifications 1 and 2.

The appellant made substantial pretrial admissions, amounting to a confession as to the indecent liberties.  As to the indecent acts, he admitted that he touched his daughter and that she touched him, but only inadvertently.  Despite those admissions, the defense theory of the case—as evidenced by the opening statement, direct and cross examination, and final argument—was that the appellant’s wife instructed or manipulated her children
 to embellish or lie about their father because Mrs. Baumann wanted a divorce so she could marry another man.  

On the issue of Mrs. Baumann’s motives and the credibility of the family members who testified, the evidence revealed that Mrs. Baumann first learned in January 1997, that the appellant sexually abused their daughter in 1992.  She hired a lawyer in March 1997, for the purpose of divorcing the appellant.  After the trial counsel and the trial defense counsel completed their examination of Mrs. Baumann, the military judge tried to clarify some of the facts pertinent to Mrs. Baumann’s motives by asking her when she had decided she wanted a divorce and what the basis for that decision was.  Mrs. Baumann answered that she “finalized” her decision in late February 1997, after learning of the appellant’s sexual abuse of their daughter in January, because she “had found something out from [the appellant’s] mother.”  

Later in the trial, a court member inquired what Mrs. Baumann had “found out” from the appellant’s mother.  After hearing the testimony and litigating its admissibility in an Article 39(a), UCMJ, session, the military judge allowed Mrs. Baumann to testify, over defense objection, that she made the final decision to divorce the appellant after she learned from his mother that the appellant “had sexually molested his two younger sisters.”  In a carefully crafted instruction to the members, the military judge made it clear that he had admitted the testimony for the limited purpose of showing Mrs. Baumann’s motive for finalizing the divorce, and that the members could consider the testimony only for its tendency, if any, to rebut the defense theory that Mrs. Baumann and her children had ulterior motives to embellish or lie. 

Multiplicity

During a pretrial Article 39(a), UCMJ, session, the defense moved for the consolidation of the indecent acts specifications and the indecent liberties specification on the basis of multiplicity.  The military judge granted partial relief by ordering the consolidation of the two indecent acts specifications into one specification.  He denied the motion to further consolidate the indecent liberties specification with the indecent acts specification.  

The military judge plainly demonstrated during his discussions with counsel how the indecent acts and indecent liberties, in this case, were distinct and discrete-act offenses.  See United States v. Neblock, 45 M.J. 191 (1996).  Furthermore, aside from the Neblock analysis, the exigencies of proof in this case justified charging both indecent acts and indecent liberties.  Therefore, the military judge did not err in denying the defense motion to consolidate the specifications on the basis of multiplicity.

After findings, the military judge ruled, sua sponte, that the indecent acts specification and the indecent liberties specification were “multiplicious for sentencing purposes.”  He instructed the members to consider the offenses as one for purposes of sentencing and properly advised them of the maximum sentence consistent with his ruling.  The appellant now asserts that, by charging both indecent acts and indecent liberties, the government unreasonably piled on charges in violation of the guidance in the discussion to Rule for Courts-Martial 307(c)(4) [hereinafter R.C.M.].  We disagree for several reasons.

First, when the government is faced with exigencies of proof, as manifested in this case by the appellant’s pretrial statement, multiple charges are a recognized way to meet the uncertainties of proof.  See R.C.M. 907(b)(3)(B); R.C.M. 307(c)(4) discussion.  Even after the exigencies have been resolved by the findings, multiplicious specifications may be remedied by dismissal of the less serious offense, but this is not required.  See R.C.M. 907(b)(3)(B) discussion.  Second, the appellant committed discrete acts, at successive times, and we cannot conclude under these circumstances that the government unreasonably multiplied the charges.  See Neblock, 45 M.J. at 198-99.  Third, the military judge has discretion to treat offenses as multiplicious for sentencing, without concluding that they are multiplicious for findings.  See United States v. Criffield, 47 M.J. 419 (1998).  Fourth, merely because the military judge exercises his discretion after findings by treating two or more offenses as one offense for sentencing, it does not follow that the government unreasonably multiplied the charges.  See United States v. Britton, 47 M.J. 195, 202 (1997) (Effron, J., concurring).  Therefore, we hold the military judge did not err in resolving the multiplicity issues.

Admissibility of Uncharged Misconduct

Turning to the second assignment of error, we review the military judge’s rulings on the admissibility of evidence for a clear abuse of discretion.  See United States v. Clemente, 50 M.J. 36, 37 (1999).  To find abuse of discretion, we must conclude that the military judge’s decision was “‘arbitrary, fanciful, clearly unreasonable,’” or “‘clearly erroneous.’”  United States v. Johnson, 49 M.J. 467, 473 (1998) (citations omitted).

As the military judge concluded, the defense opened the door to any relevant and admissible evidence regarding Mrs. Baumann’s motives and whether they infected the testimony of the child-victims in the case.  Although Military Rule of Evidence 404(b) [hereinafter Mil. R. Evid.] prohibits evidence of uncharged misconduct offered to prove the character of a person in order to show the person acted in conformity therewith, the testimony in this case was not admitted as propensity evidence.  Rather, the evidence was admitted to rebut the suggestion that the witnesses had motives to lie or to slant their testimony, which is a legitimate purpose specifically recognized by the rule.  The military judge carefully limited the purpose for which the evidence could be used by instructing the members to consider the evidence only on the issue of Mrs. Baumann’s motives and whether she and the children had ulterior motives in shaping their testimony.  The military judge specifically applied the Mil. R. Evid. 403 balancing test on the record and reasonably concluded that the probative value of the evidence was not substantially outweighed by the danger of unfair prejudice.  We cannot say his conclusion was arbitrary, fanciful, clearly unreasonable, or clearly erroneous.  Therefore, considering all the circumstances, we hold that the military judge did not abuse his discretion.

Accordingly, the findings of guilty and the sentence are affirmed.  


Judge MERCK and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant was charged with two specifications of indecent acts, but the military judge consolidated the specifications pursuant to a defense motion.





� In accordance with Article 58b, UCMJ, the convening authority waived forfeiture of all pay and allowances, effective 26 November 1997 until 16 May 1998, with direction that said moneys be paid to the appellant’s then spouse.





� The appellant’s daughter testified that the appellant sexually abused her in 1992, assaulted her with a hammer in 1993, and threatened her in 1996.  Two of the appellant’s sons testified that the appellant threatened them in 1996.  
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