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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

LEO, Chief Judge:

In accordance with his pleas, the appellant was convicted at a special court-martial (SPCM) before a military judge alone of making a false official statement, negligent hazarding of a vessel, wrongful use of marijuana, and larceny, in violation of Articles 107, 110, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 910, 912a, and 921.  He was awarded a bad-conduct discharge, confinement for 5 months, forfeiture of $500.00 pay per month for 5 months, and reduction to pay grade E-1.  In accordance with the pretrial agreement, the convening authority approved the sentence, but suspended all confinement in excess of 51 days for a period of 6 months from the date that the sentence was awarded.       


Although this case was initially filed on its merits,  without any assignment of errors, this Court specified the following issues:

Was the referral of a capital offense, the willful hazarding of a vessel (Charge III), in error, thus resulting in a lack of jurisdiction over the offense?

Was the appellant's admission that he constructed an improvised explosive device (IED) on board the USS TARAWA (LHA 1) with the intent to detonate it at some time in the future sufficient to constitute the negligent hazarding of a vessel for his guilty plea to Charge III?

After reviewing the record of trial and the briefs of counsel on the specified issues, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Jurisdiction Over Offense


Article 19, UCMJ, provides that a SPCM has jurisdiction to try servicemembers for "any noncapital offense" under the UCMJ and, "under such regulations as the President may prescribe, for capital offenses."  Under his executive authority, the President has provided that capital offenses for which death is not a mandatory punishment may be tried before a SPCM with the permission of the officer exercising general court-martial jurisdiction (OEGCMJ) over the accused's command or as authorized by Secretarial regulation in the absence of such permission.  Rule for Courts-Martial 201(f)(2)(C), Manual for Courts-Martial, United States (2000 ed.).


The convening authority (CA) in this case was an officer exercising SPCM jurisdiction at the time that he referred a charge against the appellant of willfully hazarding a vessel, an offense under Article 110(a), UCMJ, authorizing "[d]eath or such other punishment as a court-martial may direct."  Manual for Courts-Martial, United States (2000 ed.), Part IV, ¶ 34e(1).  There is nothing in the record to indicate the charge of willfully hazarding a vessel had been referred to a SPCM with the permission of the appropriate OEGCMJ or in accordance with Secretarial regulation. 


In specifying the issue concerning this charge, we directed the attention of the parties to the following cases: United States v. Bancroft, 3 C.M.A. 3, 8-9, 11 C.M.R. 3, 8-9 (1953) (holding that SPCM lacked jurisdiction over charge of sleeping on post in time of war due to CA's failure to comply with prescribed requirements that would vest it with jurisdiction over a nonmandatory capital offense); United States v. Sykes, 32 M.J. 791, 792 (N.M.C.M.R. 1981)(finding that SPCM lacked jurisdiction to adjudicate rape charge due to convening authority's failure to obtain permission from OEGCMJ to refer this capital offense to that particular forum for trial); United States v. Bierce, No. 840548 (N.M.C.M.R. 11 Apr 1984)(unpublished op.)(disapproving finding of guilty to lesser included offense of negligent hazarding of vessel because SPCM CA lacked jurisdiction over original charge of willful hazarding of vessel).      


We believe Bancroft and Sykes are factually distinguishable because they involved SPCM cases wherein both of the accused were actually found guilty of nonmandatory capital offenses.  Admittedly, Bierce is not distinguishable.  However, we believe that it was wrongly decided.  A defective referral that is legally erroneous need not constitute jurisdictional error.  See e.g., United States v. King, 28 M.J. 397, 399 (C.M.A. 1989) (holding that trial of accused by court-martial panel other than the one to which his case had been referred was not jurisdictional error).

Although the CA apparently referred a capital offense to a SPCM for disposition without the necessary prerequisites, he subsequently entered into a pretrial agreement allowing the appellant to plead guilty to the lesser included offense of negligent hazarding of a vessel, an offense under Article 110(b), UCMJ, clearly within his jurisdictional authority.  The maximum punishment for this offense is a dishonorable discharge, forfeiture of all pay and allowances, and confinement for two years.  MCM, Part IV, ¶ 34e(2).  

By entering into this pretrial agreement, the CA, in effect, amended his decision regarding the referral of the original charge and substituted the lesser included offense.  Cf. United States v. Wilkins, 29 M.J. 421, 424 (C.M.A. 1990)(although CA referred larceny, rather than receipt of stolen property, charges to court-martial, pretrial agreement allowing accused to substitute guilty pleas to latter charges was "functional equivalent of an order by the [CA] that the [latter] charges be referred to court-martial for trial").  

We, therefore, hold that the erroneous referral of the original charge to a SPCM was not jurisdictional and was corrected in a timely manner by the CA.  Since the appellant raised no objection at trial and suffered no material prejudice to a substantial right, he forfeited any post-trial claim of error as to jurisdiction on the charge of negligently hazarding a vessel.  Id. at 425; see also Art. 59(a), UCMJ. 

Providence Inquiry


Acceptance of a guilty plea by the military judge requires that a sufficient factual basis exist to support the offense underlying the plea.  United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).  The standard of review applied by this court in determining if the guilty plea is provident is whether the record reveals a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).


The appellant pled guilty to negligent hazarding of a vessel.  This offense requires that a vessel of the armed forces be hazarded in a certain manner and that the acts or omissions of the accused negligently caused or suffered the vessel to be hazarded.  MCM, Part IV, ¶ 34b.  The issue before us is whether the construction of an IED with the intent to detonate it at some undefined point in the future is sufficient to sustain a guilty plea to this offense.  We hold that it is sufficient in this particular case.


The providence inquiry sets forth the facts surrounding appellant's actions in considerable detail.  The appellant, purportedly in anticipation of a suicide attempt, designed and built an IED on board his ship, the USS TARAWA (LHA 1).  He described the device as follows:

It was a device I created out of crushed powder from a flare and I put the powder inside of a urine specimen bottle.  It was maybe 90 percent full of powder.  I stuck two wires into the top.  Stripped the wires on both ends.  They were separate on the inside of the bottle.  They weren't together.  

I then took four other urine bottles and filled them up with oil and washers.  The oil was lube oil and hydraulic fluid.  I took the four bottles and taped them all together to the center bottle, which contained the powder with the wires.  I put them in a box and taped the box shut.

Record at 44.  

The appellant stated that the electrical wires were not attached to anything.  He had stripped the ends of the wires so he could detonate the IED by inserting the exposed ends of the wires into an electrical socket.  He further explained how the IED was designed to work:

I knew that the powder would get kind of hot and it would burn for maybe 30 to 45 seconds and I knew that it would get hot enough to melt the plastics, the urine bottles.  I knew that it would probably catch the oil on fire.  Uh, I knew at the time, I thought it would just explode and it would send the washers that were in the bottle everywhere.

Id. at 46-47.  

The appellant admitted that he planned to detonate the IED on his ship and that the resulting fire could have endangered and damaged the vessel.  He further stated that he had hoped to end his life and did not care at the time if the IED endangered the ship when it was detonated.  Finally, the appellant admitted that he had endangered his ship by constructing the IED. 


Actual damage to a vessel is not required to prove that a vessel was hazarded.  Our Coast Guard brethren observed that "Article 110 is thus unusual in criminal law in that it makes a person punishable for merely risking (hazarding) an item of property quite irrespective of resultant damage."  United States v. MacLane, 32 C.M.R. 732, 735 (C.G.C.M.R. 1962).  As a result, exposing a vessel to fire, or even the threat of fire, is sufficient to constitute the offense.  United States v. Tusing, 12 M.J. 608 (N.C.M.R. 1981); United States v. Adams, 42 C.M.R. 911 (N.C.M.R. 1970).  In short, the element of risk to the vessel is "the center around which the law of hazarding revolves."  United States v. Buckroth, 12 M.J. 697, 700 (N.M.C.M.R. 1981).


The question that arises in this instance is whether the creation of an IED, alone, is sufficient to create the requisite risk or danger to the vessel.  The appellant argues that the IED was "benign without a catalyst."  Appellant's Brief of 21 Mar 2002 at 4.  In essence, appellant suggests that the danger presented must be immediate and cannot require a subsequent action or event.  The Government asserts that an explosive device is inherently dangerous, and that the risk of such a device igniting, even without any subsequent action by appellant, is sufficient to satisfy the element of the offense.  Government's Answer of 20 Jun 2002 at 4.  

In Tusing, this court held that cutting wires and cables in the fire control area of a submarine, thereby creating the risk of fire, was sufficient to constitute a hazarding of the vessel even though no fire actually occurred.  Tusing, 12 M.J. at 609.  In Buckroth, the accused poured paint thinner into the aftersteering machinery on board the ship.  Although the captain of the vessel alertly shut down the affected area and switched to an auxiliary system without ever losing navigational control of the vessel, we, nonetheless, upheld the accused's conviction of willfully hazarding a vessel, under Article 110(a), UCMJ.  Buckroth, 12 M.J. at 701.  In doing so, we made the following determination: "[A]ctual deterioration of the lubricating quality of the oil is not necessary to proof of hazarding a ship.  All that is required is the potential for it."  Id. at 700.

We believe the appellant's argument is inconsistent with our holding in Tusing and agree with the Government's argument that the IED is "inherently dangerous whether or not it is actually ignited."  Government's Answer of 20 Jun 2002 at 4.  Naval vessels are not pristine environments.  There are potentially a myriad of heat, electrical, or chemical sources that could cause an explosive device to detonate.  Proper handling and storage of ordnance, weapons, and hazardous materials are strictly regulated in a shipboard environment for this very reason. 

The appellant attempts to distinguish his case from Tusing by asserting that "the evidence establishing fire danger is remote and precarious."  Appellant's Brief of 21 Mar 2002 at 5. However, he acknowledged in the course of the providence inquiry that he had placed his ship at risk by even creating such a device that had the potential to start a fire onboard it.  The device was fully assembled and ready to use.  It was placed inside a box that was merely taped shut and not in a secured storage container.  Given these facts, we will not speculate that the risk posed by the cut wires in Tusing was somehow greater than the risk present here.  Accordingly, we find no "substantial basis" in law and fact to question the appellant's guilty plea to negligently hazarding a vessel.  Prater, 32 M.J. at 436.

Conclusion

We affirm the findings and sentence, as approved on review below.


Senior Judge FINNIE and Judge RITTER concur.






   For the Court
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