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MEMORANDUM OPINION
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MOORE, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to repair (seven specifications), disrespect to a noncommissioned officer, violation of a lawful general regulation, possession of marijuana, use of marijuana, and assault consummated by a battery, in violation of Articles 86, 91, 92, 112a and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 892, 912a, and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for ten months, forfeiture of all pay and allowances, and reduction to Private E1, and credited appellant with seventy-four days of confinement credit against the approved sentence to confinement.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s response thereto.  Appellant alleges that (1) the military judge erred in accepting appellant’s plea of guilty to six specifications of failure to repair where appellant’s statements during the providence inquiry raised the defense of physical impossibility and the military judge failed to explain the defense to appellant and (2) the staff judge advocate’s (SJA) post-trial recommendation (SJAR) incorrectly stated that appellant was convicted of assaulting a noncommissioned officer (Specification 2 of Charge II) when that specification was dismissed at trial prior to the entry of pleas.  We agree and will grant appropriate relief in our decretal paragraph.
IMPROVIDENT PLEA

Appellant pled guilty to, inter alia, six specifications of failing to go to his appointed place of duty.
  During the providence inquiry, appellant told the military judge, “I was on some medication and I was not fully aware of my surroundings.  I do know that I did commit all of these FTR’s, sir.”  The military judge asked, “That medication that you were on did that just make it harder for you to wake up in the morning?”  Appellant replied, “Yes, sir.  It made it really hard for me to wake up in the morning, sir.”  The following exchange then took place between the military judge and appellant:
MJ:  On all of these six occasions, what happened?  Did you just oversleep?

ACC:  Yes, sir.  I do realize that I could have done more things like set my alarm clock maybe earlier or had somebody come to my room and wake me up or things of that nature, sir.  I do realize that I could have gone other ways about it.

MJ:  Okay.  Did you have a roommate at that time?

ACC:  Yes, sir, I did but he was – he had an off post – he was living with somebody off post.  I was pretty much in the room by myself, sir.

MJ:  So what did you – did you just have like one alarm clock?

ACC:  Yes, sir.  I had one alarm clock.  I used to set it for the right amount of time but I’d usually wake up late with the alarm clock on a lot of times.  I had an NCO who would come and wake me up some mornings.  He would wake me up and come in my room and I would be asleep.  I would be kind of groggy and dysfunctional.

The military judge never explained the defense of physical inability to appellant.

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a “substantial basis in law and fact for questioning [it].”  Id. (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (quoting United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994), and citing Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must “resolve the inconsistency or reject the guilty plea.”  Id. at 498 (citing UCMJ art. 45(a), and R.C.M. 910(h)(2)).  


Appellant’s statements during the providence inquiry concerning his ability to report to his place of duty as required raised the defense of physical impossibility.  If a physical condition caused appellant to be unable to go to his appointed place of duty at the appointed place and time, his conduct is excusable.  See R.C.M. 916(i).    Physical impossibility is a defense if the physical condition was a proximate cause of the failure to act as charged; the physical condition is a proximate cause if it is a direct cause or an important factor contributing to the charged misconduct.  Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 5-9-1 (1 April 2001).  In the absence of any inquiry or comment by the military judge on this matter, we hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty pleas to the violations of Article 86, UCMJ, alleged in Specifications 1 through 5 and 7 of Charge I.  
SJAR ERROR

Rule for Courts-Martial 1106(d)(3)(A) requires an SJA to inform the convening authority of “[t]he findings and sentence adjudged by the court-martial.”  The SJA must provide the convening authority clear, complete, and accurate information as to findings.  See United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  Unless the convening authority states otherwise in his action, the approval of the sentence also implicitly approves the findings the SJA reported in the SJAR.  United States v Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Contrary to the information reflected in the SJAR, appellant was not convicted of the offense of assault on a noncommissioned officer, but rather the specification was dismissed at trial prior to the entry of pleas.  The convening authority’s purported approval of a guilty finding of that specification is error.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994). 

We may either affirm the remaining findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  In the interest of judicial economy, we will resolve the error in the SJAR by dismissing the finding of guilty of Specification 2 of Charge II as was found at trial, rather than returning appellant’s case to the convening authority under R.C.M. 1107(g) for a new SJAR and action.  

The findings of guilty of Specifications 1 through 5 and 7 of Charge I and Specification 2 of Charge II are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986),, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for five months, forfeiture of all pay and allowances for five months, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.

Senior Judge MERCK and Judge JOHNSON concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant also pled guilty to a seventh specification alleging that he failed to go to his appointed place of duty.  However, that offense, Specification 6 of Charge I, involved an unrelated incident where appellant was late for a 1730 work call.
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