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MEMORANDUM OPINION
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Per Curiam:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of violating a lawful general regulation (three specifications), dereliction of duty (two specifications), adultery, and false swearing, in violation of the Uniform Code of Military Justice, Articles 92 and 134, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The appellant was convicted, contrary to his pleas, of rape and indecent assault (two specifications), in violation of Articles 120 and 134, UCMJ.  The military judge sentenced the appellant to a dishonorable discharge, three years of confinement, and reduction to Private E1.  Pursuant to a pretrial agreement,
 the convening authority approved a sentence of a dishonorable discharge, two years of confinement, and reduction to Private E1.

In this Article 66, UCMJ, appeal, the appellant asserts that the evidence is legally and factually insufficient to support findings of guilty of rape and indecent assault.  We disagree and affirm.    

I.  FACTS

Private T’s Testimony

At the time of the offenses, the victim, Private (PVT) T, was stationed at Fort Lee, Virginia, for Advanced Individual Training.  The appellant was an Initial Entry Training Instructor at Fort Lee and had been in the Army almost ten years.  

Private T met the appellant on 6 September 1998, Labor Day weekend.  She had just turned eighteen years old on 4 September 1998 and had been at Fort Lee less than four weeks.  The appellant was the sergeant in charge of quarters (CQ) in her company (Tango Company) that day.  

Throughout the day, PVT T conversed with her friends in the vicinity of the CQ desk and occasionally spoke with the appellant.  On one occasion, PVT T asked the appellant if he lifted weights.  On another occasion, PVT T kissed her hand as she was telling her friend a story.  The appellant saw PVT T kissing her hand and asked what she was doing.  Private T jokingly stated that she was “practicing.”  Private T and her friend ordered pizza for dinner that evening and ate outside; thereafter, PVT T brought a slice of pizza to the appellant at the CQ desk.  Private T remained in the CQ area with her friends until 2330 hours that evening and then returned to her sleeping quarters in time for bed check at 2400 hours.  

Private T changed into her summer physical training uniform (shorts and T-shirt) [hereinafter summer PTs] and went to sleep.  Approximately an hour later,
 she was awakened by PVT Stephanie Helton who was on bay guard duty at the time.  Private Helton told PVT T that the appellant wanted to see her in Drill Sergeant Jones’ office.  Accordingly, PVT T reported to Drill Sergeant Jones’ office in her summer PTs, underwear, and socks and stood at parade rest.  At the time, she was not wearing a bra.  When she arrived, the appellant was in the office flipping channels on the television.  Although PVT T knew about the “buddy system,” which required her to report to those in leadership positions with a battle buddy, she did not have a battle buddy with her.


While PVT T was in Drill Sergeant Jones’ office, PVT Keisha Hines replaced PVT Helton as bay guard.  The appellant walked out of the office and returned a short time later.  When he returned, he asked PVT T what was wrong, and she responded that she was tired and wanted to sleep.  The appellant told her she could leave, but as PVT T was about to leave, the appellant approached her and kissed her on the lips.  Private T did not return the appellant’s kiss.  The appellant then kissed PVT T’s neck and touched her buttocks and breasts with his hands.
  In response, PVT T told the appellant to stop and pushed him away from her.  She then left the office.  Private Hines saw Private T after she left Drill Sergeant Jones’ office and asked PVT T if she was okay.  Private T responded that she was fine but that the appellant reprimanded her for wearing her PT shirt untucked.  After the incident with the appellant, PVT T returned to her sleeping quarters. 


That same morning, 7 September 1998, PVT T had bay guard duty from 0430 to 0730 hours.  She wore the same summer PTs to bay guard duty as she had worn earlier that morning.  Ten to fifteen minutes after she arrived for duty, the appellant came to her, handed her a broom, and instructed her to sweep the laundry room which was near the bay guard desk.  Private T went to the laundry room and began sweeping.  Approximately five to seven minutes after she began sweeping, the 

appellant came into the laundry room.  At that time, PVT T was sweeping the mop closet located in the laundry room.  The interior of the mop closet consisted of a large sink, pipes, a trash can, and a fuse box mounted on the wall. 

The appellant stood at the mop closet door and stared at PVT T.  Private T rolled her eyes at him, indicating that she knew he was staring at her.  The appellant then told her that she was good looking.  Private T continued to sweep the floor, but the appellant did not leave.  She then put the broom down and was going to leave.  The appellant stood in the doorway, and PVT T attempted to walk past him.  The appellant then approached PVT T and began touching her breasts and buttocks.  

Private T told the appellant to stop and began backing away from him.  She backed herself up against the wall in the mop closet between the fuse box and the doorway.  The appellant continued to fondle her and began kissing her on the neck and cheek.  He extended his right arm against the wall, preventing her from leaving through the doorway of the mop closet.  Private T told the appellant to stop but did not scream because she was afraid of getting in trouble.    


The appellant then pulled PVT T’s PT shorts down and undid the pants to his battle dress uniform (BDU).  The appellant lifted PVT T by her hips and inserted his penis inside her.  At the time of penetration, PVT T’s back was pressed against the wall, her knees were bent with her shorts just below her knees, and her feet were flat against the wall.  Private T attempted to touch her feet to the ground but could not do so.  During the act of intercourse, PVT T repeatedly pushed against the appellant’s chest and told him “No,” but the appellant continued to press his body against hers.  Private T is five feet tall, and at the time of the rape, weighed 107 to 110 pounds.
  Private T testified that she did not consent to the sexual intercourse.
  After the appellant penetrated PVT T for three to five minutes, he backed away from her.  Private T pulled up her PT shorts, left the laundry room, and returned to the bay guard desk.  When bay guard duty was over at 0730 hours, PVT T went back to her quarters and took a long shower.  She changed into another pair of summer PTs and went to sleep.  


Private T saw the appellant again at bay guard duty the next morning, 8 September 1998, at approximately 0030 hours.  The appellant was the CQ sergeant again.  She signed in for duty in BDUs, sat down, and later began buffing the hallway.  At some point, she entered an unoccupied barracks room and began sweeping.  She testified that this was one of her bay guard duties that morning.  The appellant came into the room while she was sweeping and asked her if she had liked “it.”  Private T believed that he was referring to the rape.  In response, she rolled her eyes and continued to sweep.  She testified that she rolled her eyes because she was tired of the appellant bothering her.  

Private T attempted to sweep the dirt out of the room and into the hallway, but the appellant stood blocking the doorway.  When he did not move, she placed the broom down.  At some point, the appellant turned the lights off in the room, but it is unclear from PVT T’s testimony when he did so.  The appellant approached her and began kissing her neck and fondling her breasts on the outside of her BDU top.  Private T told him to stop.  The appellant then placed his hands at her side and grabbed her BDU top, trying to pull her toward him.  Private T, in response, pushed him away and told him to stop.  She then stepped away from the appellant in an attempt to pull her BDU top from the appellant’s hands.
  After breaking away, PVT T quickly walked out of the room and did not return to her bay guard desk.  Instead, she went to another bay guard desk to check on a fellow private who was not feeling well.  She saw the appellant again when she went to sign out from bay guard duty, but the appellant did not say anything to her.      

Private T spoke to Private First Class (PFC) Greene, a male friend, the day after the rape (8 September 1998).  She told PFC Greene in a two to three minute conversation that something bad happened to her with the CQ the night before and that she had been raped.  The day after telling PFC Greene, PVT T asked her female friend, PVT Francis, what she would do if a noncommissioned officer approached her inappropriately or said inappropriate things.  Private Francis told PVT T that if PVT T did not report the incident, PVT Francis was going to.  Thereafter, PVT T reported the rape.   

The Appellant’s Testimony

The appellant testified at trial in his own defense.  He testified that he and PVT T were flirting with one another on 6 September 1998.  He testified that in the morning, PVT T asked him if he lifted weights, and when he asked her why she asked the question, PVT T stated, “Just because you look big.”  In the afternoon, the appellant left for lunch and returned at 1700 hours.  The appellant testified that he saw PVT T kissing her hand while standing in the CQ area and that when he asked her what she was doing, she responded, “I’m just practicing for later.”  The appellant testified that PVT T and others then went outside to shine their boots, and as PVT T re-entered the building, she rubbed up against him as he stood in the doorway.  Thereafter, PVT T and her friend ordered pizza and ate outside.  After they had finished eating, PVT T brought the appellant a slice of pizza.  The appellant also testified that at some point, PVT T told him that she was going to come back and “hang out” with him at the CQ desk later.  The appellant took this to mean after bed check.

The appellant testified that in the early morning of 7 September 1998, he sent someone to PVT T’s quarters to have PVT T report to him.  He admitted that his conduct was wrong.  He testified that in Drill Sergeant Jones’ office, PVT T expressed her desire to go back to sleep.  He asserted that he and PVT T then kissed each other and that he touched her breast over her shirt with PVT T’s consent.  He testified that PVT T informed him that she had bay guard duty later that morning and would “hang out” with him then.  He further testified that PVT T kissed him, smiled, and then left the office.

The appellant testified that while PVT T was on bay guard duty later that morning, he and PVT T whispered to each other and arranged to meet in the laundry room to engage in sexual intercourse.
  He asserted that he kissed and fondled PVT T’s breasts in the laundry room with her consent.  He testified that he and PVT T engaged in consensual sexual intercourse twice in the laundry room itself and not the mop closet.  He stated that he and PVT T first engaged in sexual intercourse in a vertical position with PVT T’s arms wrapped around his neck and her thighs in his 

hands.  Soon thereafter, he and PVT T engaged in sexual intercourse in a vertical position, with the appellant penetrating PVT T from behind. 

The appellant testified that when he saw PVT T the following morning at bay guard duty, he started to kiss her but she pulled away from him, and he let her go.  He admitted that he touched PVT T, but denied that he grabbed her.  The appellant testified that he was surprised by PVT T’s actions given that they were intimate the morning before.    


DISCUSSION


The appellant contends that the evidence is factually and legally insufficient to sustain his convictions of rape and indecent assault.  We disagree.


The test for legal sufficiency is whether, considering all the evidence in the light most favorable to the government, “any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.”  See Jackson v. Virginia, 443 U.S. 307, 319 (1979).  This court “‘is bound to draw every reasonable inference from the evidence of record in favor of the prosecution.’”  United States v. McGinty, 38 M.J. 131, 132 (C.M.A. 1993) (quoting United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991)).

The test for factual sufficiency of a finding of guilty is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, this court is itself convinced of the appellant’s guilt beyond a reasonable doubt.”  United States v. Scott, 40 M.J. 914, 917 (A.C.M.R. 1994) (citing UCMJ art. 66(c); United States v. Turner, 25 M.J. 324 (C.M.A. 1987)).  Article 66(c), UCMJ, states that this court “may weigh the evidence, judge the credibility of witnesses, and determine controverted questions of fact, recognizing that the trial court saw and heard the witnesses.”  


This court in United States v. Niles, 39 M.J. 878, 881 (A.C.M.R. 1994), rev’d in part on other grounds, 45 M.J. 455 (1996), observed:  “[I]n cases where witness credibility plays a critical role in the outcome of the trial, we hesitate to second-guess the court’s findings.  Conversely, where those findings do not depend on the court’s observation of the witnesses, our independence as a fact-finder should only be constrained by the evidence of record and the logical inferences emanating therefrom” (citation omitted).  Notwithstanding the dicta in Niles, we must make our own credibility determination and will not defer to the credibility determination made by the original trier of fact.  See United States v. Irvinspence, 39 M.J. 893, 896 (A.C.M.R. 1994); see generally United States v. Stanley, 43 M.J. 671 (Army Ct. Crim. App. 1995).    


The elements of rape are:  (a) that the accused committed “an act of sexual intercourse;” and (b) that the act of sexual intercourse was done “by force and without consent.”  UCMJ art. 120; Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 45b(1) [hereinafter MCM, 1998].  The elements of indecent assault are:  (a) “[t]hat the accused assaulted a certain person not the spouse of the accused in a certain manner;” (b) “[t]hat the acts were done with the intent to gratify the lust or sexual desires of the accused;” and (c) “[t]hat, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.”  MCM, 1998, para. 63b.

Legal Sufficiency


A reasonable fact finder, viewing Private T’s unequivocal testimony that the appellant had sexual intercourse with her by force and without her consent and that the appellant kissed and touched her sexually without her consent in Drill Sergeant Jones’ office and in an unoccupied barracks room, could have found all the essential elements of rape and indecent assault beyond a reasonable doubt.  Considering all the evidence, a reasonable fact finder could rationally find PVT T’s version of what occurred credible and the appellant’s version incredible.  Therefore, we hold that the evidence was legally sufficient to prove the rape and indecent assault offenses.

Factual Sufficiency


The appellant asserts that PVT T’s testimony regarding how the rape occurred was incredulous and physically impossible and that PVT T’s behavior after the rape and indecent assaults was illogical and thus undermined her credibility.  The appellant asks us to believe the appellant’s version of the events and to disbelieve PVT T’s version.  Utilizing our fact-finding powers under Article 66(c), UCMJ, our review of the facts convinces us that the testimony of PVT T is far more credible than that of the appellant.  The evidence revealed no motive for PVT T to lie, and her testimony remained consistent and unequivocal, despite a grueling cross-examination.  Likewise, we do not find PVT T’s testimony regarding how the rape occurred to be incredulous or physically impossible.   


We find that the appellant’s credibility was severely undermined by his lies and omissions to the Criminal Investigation Division (CID).  The appellant, in his first sworn statement to CID, initially told a story in which he completely omitted the fact that he had sexual intercourse with PVT T.  Thereafter, in the same sworn statement, the appellant admitted having consensual sexual intercourse with PVT T.  In the appellant’s second sworn statement to CID, the appellant admitted that he actually lied in his first sworn statement about certain aspects of what happened and omitted important details.  In this sworn statement, the appellant provided numerous details not previously provided in his first sworn statement.  Then at trial, the appellant admitted that certain parts of his second sworn statement were false but averred that his in-court testimony was the complete truth.  Likewise, the appellant testified to important facts which he omitted from both his first and second sworn statements to CID.  The appellant lacked credibility, and we disbelieve his assertions that PVT T manifested sexual interest in him and that what happened between them was consensual.   


Having made our determination of credibility, we must next determine the factual sufficiency of the evidence.  Here, we must use our fact-finding powers under Article 66(c), UCMJ.  We find as fact that the appellant used his official status to compel PVT T to report to Drill Sergeant Jones’ office after bed check in order to make sexual advances upon her.  Private T reported to Drill Sergeant Jones’ office and stood at parade rest.  Despite PVT T’s stated desire to return to her sleeping quarters, the appellant approached her as she was about to leave and kissed her.  Private T did not return the appellant’s kiss; nevertheless, the appellant continued his sexual advances by kissing PVT T’s neck and fondling her buttocks and breasts.  In response, PVT T told the appellant to stop and pushed him away from her.    


We do not believe that at the time of the assault, the appellant honestly or reasonably thought, based upon all of the circumstances (to include the limited interaction between the appellant and PVT T the day prior), that PVT T wanted to engage in physical contact of a sexual nature.  We find as fact under Article 66(c), UCMJ, that PVT T clearly manifested her lack of desire to remain with the appellant in Drill Sergeant Jones’ office when she stated to the appellant that she wanted to return to her sleeping quarters.  A reasonable noncommissioned officer under the same circumstances could not believe that a female trainee—whom he had awakened from sleep and ordered to report and who asked to be allowed to return to her quarters to sleep—would consent to a kiss and physical touching of a sexual nature.  Moreover, PVT T manifested her lack of consent to the appellant’s sexual advances when she did not return the appellant’s kiss and when she told the appellant to stop and pushed him away as he fondled her.  


The appellant kissed and fondled PVT T to satisfy his lust and sexual desires, and his conduct certainly was to the prejudice of good order and discipline in this initial entry training unit as well as in the armed forces.  Accordingly, we are convinced beyond a reasonable doubt that the appellant indecently assaulted PVT T in Drill Sergeant Jones’ office and that he did not have an honest, mistaken, or reasonable belief that PVT T consented to his acts.


We find as fact under Article 66(c), UCMJ, that the appellant ordered PVT T to sweep the laundry room while she was on bay guard duty the same morning she was indecently assaulted.  While PVT T was sweeping the mop closet in the laundry room, the appellant came to the door, stared at her, and then made sexual advances toward her.  He kissed her and fondled her breasts and buttocks.  We specifically find that PVT T manifested her lack of consent by repeatedly telling the appellant to stop and by backing away from him.  Thereafter, the appellant pulled down PVT T’s shorts, lifted her by the hips, and engaged in sexual intercourse with her.  We further find as fact that PVT T manifested her lack of consent by repeatedly saying “No” and by pushing against the appellant’s chest as he penetrated her.  We find as fact that the appellant accomplished sexual intercourse by force, using the weight of his body to pin PVT T against the wall and by blocking PVT T’s escape using his arm and body.  We are convinced beyond a reasonable doubt that the appellant raped PVT T.  


Private T testified, and we find as fact under Article 66(c), UCMJ, that the following morning after the rape, the appellant kissed and fondled her breasts in an unoccupied barracks room.  In response, PVT T told the appellant to stop.  The appellant then placed his hands to her side and grabbed her BDU top, trying to pull her toward him.  We find as fact that PVT T manifested her lack of consent by pushing him away, telling him to stop, and then backing away from the appellant to dislodge her BDU top from his grip.  The appellant touched PVT T sexually to satisfy his lust and sexual desires, and his conduct was to the prejudice of good order and discipline in the armed forces.  We are convinced beyond a reasonable doubt that the appellant indecently assaulted PVT T in the unoccupied barracks room.


As part of the appellant’s challenge to the legal and factual sufficiency of the evidence, the appellant asserts that if this court finds the evidence to be factually and legally sufficient to support findings of guilty of rape and indecent assault, then the court must dismiss the three specifications of violating U.S. Army Combined Arms Support Command and Fort Lee Regulation 600-27 because the regulation prohibits solely consensual sexual contact by Fort Lee personnel upon Initial Entry Training soldiers.  We disagree.  The regulation does not expressly prohibit solely consensual sexual activity.  Cf. United States v. Phillip, ARMY 9700398 (Army Ct. Crim. App. 11 Jan. 2000) (unpub.) (relief granted because Fort Jackson Regulation 600-3 expressly prohibited consensual sexual contact between soldiers-in-training).

CONCLUSION


We have considered the remaining assignment of error and the issues personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and have determined that they lack merit.


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� As part of the pretrial agreement, the government was permitted to prove the offenses to which the appellant pleaded not guilty (the rape and indecent assault specifications), and the convening authority was bound by the sentence limitation of the pretrial agreement if the appellant was found guilty of those offenses. 





� At this time, it was the early morning hours of 7 September 1998.





� The appellant’s kisses to PVT T’s lips and neck formed the basis for Specification 1 of Charge III (indecent assault) and Specification 1 of Charge I (failure to obey a lawful general regulation).





� The Stipulation of Fact indicates that the appellant is approximately five feet and ten inches tall, and at the time of the rape, was twenty-eight years old and weighed approximately 200 pounds.





� The appellant’s misconduct formed the basis for the Specification of Charge II (rape), Specification 4 of Charge III (adultery), Specification 2 of Charge I (failure to obey a lawful general regulation), and Specification 4 of Charge I (dereliction of duty for not performing CQ duties while he was with PVT T in the laundry room).





� The appellant’s misconduct formed the basis for Specification 3 of Charge III (indecent assault), Specification 3 of Charge I (failure to obey a lawful general regulation), and Specification 5 of Charge I (dereliction of duty for not performing CQ duties while he was with PVT T in the room).





� Private John Parsinski, the CQ runner that morning, testified that he heard the appellant and PVT T whispering to each other when PVT T reported for bay guard duty.  He testified that at that time, PVT T was stretching with her arms above her head and was speaking nonchalantly with the appellant.  Private Parsinski testified that the appellant and PVT T were standing two to five feet from each other.  However, PVT T testified that she did not recall speaking with the appellant in the presence of PVT Parsinski when she reported for bay guard duty and that she did not recall stretching with her arms above her head while standing near the appellant.    
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