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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, appellant was convicted of three specifications involving larceny of basic allowance for quarters (BAQ) and three specifications of fraud, in violation of Articles 121 and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 932 (1988)[hereinafter UCMJ].  Contrary to his plea, a panel of officers and enlisted members convicted Staff Sergeant (SSG) Kelly of communicating a threat in violation of Article 134, UCMJ, 10 U.S.C. § 934 (1988).  Staff Sergeant Kelly was sentenced to a dishonorable discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence, and in an act of clemency, suspended the confinement in excess of six months for one year.


Appellant raises six claims of error either through appellate defense counsel or personally pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We find merit only in the contention that, under the facts of this case, appellant cannot properly be convicted of both making and presenting a fraudulent claim.


The facts are not in dispute.  Appellant, by stipulation and oral admissions, established that he prepared a fraudulent Department of the Army Form 5960 (Authorization to Start, Stop, or Change Basic Allowance for Quarters (BAQ) and/or Variable Housing Allowance (VHA))(Specification 1, Charge II) and then immediately handed that form to a finance clerk for payment (Specification 2, Charge II).  At trial, defense counsel moved to treat these specifications as either multiplicious or as an unreasonable multiplication of charges.  The military judge denied the motion. 


The making and the presenting of a fraudulent claim, in violation of Article 132 (1)(A) and (B), UCMJ, respectively, represent separate offenses. United States v. Steele, 2 U.S.C.M.A. 379, 9 C.M.R. 9 (1953); United States v. Leach, 5 U.S.C.M.A. 466, 18 C.M.R. 90 (1955).  See also Legal and Legislative Basis, Manual for Courts-Martial, United States, 1951 at 291, 292.  However, case law also holds that under some circumstances, these offenses are so interrelated as to be virtually indistinguishable, thereby becoming but one offense.  Leach, 18 C.M.R. at 94; United States v. Thompson, 24 C.M.R. 553 (A.F.B.R. 1957).  Accord, Rule for Courts-Martial 307(c)(4) discussion (“What is substantially one transaction should not be made the basis for an unreasonable multiplication of charges . . .”).  In appellant’s case, he simultaneously made and presented the fraudulent claim.  Accordingly, he committed only one offense.


Specifications 1 and 2 of Charge II are consolidated by inserting into Specification 1 the words “and presenting” after the word “preparing” and deleting the words “for presentation.”

The finding of guilty of Specification 1 of Charge II, as so amended, is affirmed.  The finding of guilty of Specification 2 of Charge II is set aside and that Specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence in light of the error noted and the entire record, the court affirms the sentence.  See United States v. Sales, 22 M.J. 305 (C.M.A. 1986).
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