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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of uttering worthless checks with an intent to defraud (five specifications), larceny (four specifications), and dishonorable failure to maintain sufficient funds for the payment of checks (ten specifications), in violation of Articles 123a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 923a, 921, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for twenty-nine months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the confinement to eighteen months, but otherwise approved the sentence as adjudged.  Subsequently, action by the Army Review Boards Agency reduced the period of confinement to ten months and upgraded the punitive discharge to an under other than honorable conditions discharge.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant alleges an error in the military judge’s factual inquiry into the providence of appellant’s pleas of guilty to the dishonorable failure to maintain sufficient funds for the payment of ten checks (Specifications 7-16 of Charge II).  Specifically, appellant objects to the judge’s alleged failure to elicit a factual basis for how appellant’s “conduct was prejudicial to the good order and discipline of the armed forces or service discrediting.”  Appellant’s Brief at 2.  We disagree.

The military judge correctly stated the final element of all ten specifications.  The military judge correctly explained or defined the terms “conduct prejudicial to good order and discipline” and “service discrediting conduct” in those final elements.  Appellant was asked if he understood the elements and definitions, if he understood that his plea of guilty admitted that those elements accurately described what appellant had done, and if he believed and admitted that the elements and definitions taken together correctly described what appellant had done.  In each instance, as to all ten specifications, appellant responded in the affirmative.  In a stipulation of fact, admitted as Prosecution Exhibit 1, appellant admitted, as to all ten specifications, that under the circumstances described in the other four elements of each offense, his conduct “was to the prejudice of good order and discipline in the Armed Forces or was of a nature to bring discredit upon the Armed Forces.”  

The military judge also engaged in a discussion with appellant concerning the factual circumstances of the offenses.  The relevant portion is as follows:

MJ:  That last element is an element that is common to all charges under Article 134.  In order to be guilty of any charge made under Article 134 of the UCMJ – well, I should say “most,” your conduct had to be prejudicial to good order and discipline in the armed forces or of a nature to bring discredit upon the armed forces.  Now, I would say that a soldier who is exercising good order and discipline would keep track of his checks and his bank account, make sure that he had enough money so that any checks that are written would clear, that they would not bounce because of insufficient funds.  Do you believe that that’s true?  

ACC: Yes, sir.

MJ:  Do you believe and admit then that your conduct in failing to ensue that you had money in your account when those checks got to the Fort Sill Federal Credit Union that your conduct was to the prejudice of good order and discipline in the armed forces?

ACC:  No, sir.

MJ:  You would not say that?

ACC:  Well, I would say that, yes, sir.

MJ:  “To the prejudice of” means detracting from or contrary to good order and discipline.

ACC:  Yes, sir.

MJ:  So, do you believe and admit that your conduct was prejudicial to good order and discipline? 

ACC:  Yes, sir
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MJ:  Do you believe and admit that under the circumstances, your conduct was to the prejudice of good order and discipline in the armed forces?

ACC:  Yes, sir.

MJ:  Now, this is the same thing we talked about earlier.  Same situation here?

ACC:  Yes, sir.

This is not a case where appellant has, after his pleas of guilty, set up matters factually inconsistent with his pleas.  We are concerned only with the adequacy of the military judge’s inquiry to support the guilty plea.  Our superior court has described the process as follows:  

To guard against improvident pleas under Article 45, [Rule for Courts-Martial] 910(e), Manual [for Courts-Martial, United States (2000 ed.)], provides:  “The military judge shall not accept a plea of guilty without making such inquiry of the accused as shall satisfy the military judge that there is a factual basis for the plea.”  In order to establish an adequate factual predicate for a guilty plea, the military judge must elicit “factual circumstances as revealed by the accused himself [that] objectively support that plea[.]” United States v. Davenport, 9 MJ 364, 367 (CMA 1980).  It is not enough to elicit legal conclusions.  The military judge must elicit facts to support the plea of guilty.  United States v. Outhier, 45 MJ 326, 331 (1996).  The record of trial must reflect not only that the elements of each offense charged have been explained to the accused, but also “make clear the basis for a determination by the military judge . . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty.”  United States v. Care, 18 USCMA 535, 541, 40 CMR 247, 253 (1969).  

United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002).   

We are cognizant that this providence inquiry can properly be characterized as “bare bones.”  We would prefer judges ask an accused “why” the behavior the accused is pleading guilty to committing satisfies the factual requirements of each of the elements of an offense.  And, then ascertain that the admitted facts do provide the necessary factual predicate.  We are not unmindful that many accused may be somewhat inarticulate or inhibited in providing a full and frank factual predicate for their guilt.  A defense counsel’s duty to competently and zealously represent his or her client includes preparing the client for a full and frank discussion with the military judge during the providence inquiry.  Likewise, trial counsel’s role in the process is to ensure the stipulation of fact offered for admission contains a clear factual predicate that addresses each element of each offense.  It would be preferable if the accused was always the original source of the necessary factual predicate; but where, as here, the judge provides a factual scenario and an accused adopts it and never contradicts it, there is a sufficient predicate for a guilty plea.  See United States v. Arrington, 5 M.J. 756, 758 (A.C.M.R. 1978), pet. denied, 6 M.J. 46 (C.M.A. 1978); United States v. Stener, 14 M.J. 972, 974 (A.C.M.R. 1982) (“It is not necessary that an accused explain how an offense is prejudicial to good order and discipline or is service discrediting.”).  Compare United States v. Hitchman, 29 M.J. 951, 955-6 (A.C.M.R. 1990) (improvident plea where judge omitted any explanation of the element of prejudicial to good order and discipline in the armed forces or service discrediting) with United States v. Plante, 36 M.J. 626 (A.C.M.R. 1992) (provident plea, despite absence of specific admission by the accused, where providence inquiry included an accurate recitation and explanation of the elements by the military judge and the accused’s admission that the elements correctly described his conduct).
Like our superior court, “this Court has declined to adopt too literal an application of Article 45, UCMJ and [Rule for Courts-Martial] 910(e).  When this Court has addressed a bare bones providence inquiry, we have not ended our analysis at the edge of the providence inquiry but, rather, looked to the entire record to determine whether the dictates of Article 45, [Rule for Courts-Martial] 910, and Care and its progeny have been met.”  Jordan, 57 M.J. at 239.  While only minimally adequate in this case, the military judge’s providence inquiry does suffice to objectively support his findings of guilt in accordance with appellant’s pleas of guilt.

We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� At this point the judge was inquiring specifically about the facts under Specifications 7 and 8 of Charge II, Specifications 9-16 of Charge II involved checks drawn on the Community Bank and Trust account.
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