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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave (AWOL) and wrongful use of cocaine and marijuana, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for forty (40) days, forfeiture of $767.00 pay per month for two months, and reduction to Private E1.  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant asserts as error that the court-martial lacked jurisdiction to try him because the convening authority who referred the charges to trial did not personally select the panel members or adopt the panel selected by his predecessor in command.  We disagree and find jurisdiction for the reasons stated below.  An unmentioned error in the staff judge advocate’s recommendation (SJAR) also warrants discussion.
LACK OF JURISDICTION

On 24 July 2003, Colonel (COL) Larry D. Ruggley referred appellant’s case to trial.  He did so by signing a memorandum that stated, “The recommendations of the Staff Judge Advocate are approved.”  The text of the memorandum, prepared by the staff judge advocate (SJA), recommended to COL Ruggley that all charged offenses against appellant be tried by a special court-martial and that the charges be referred to trial by Special Court-Martial Convening Order Number (SPCMCO #) 2, dated 1 April 2003.  Special Court-Martial Convening Order #2 was a special court-martial convened with members selected by a predecessor in command, COL Kim L. Summers.  The SJA included a copy of SPCMCO #2 as an enclosure to his memorandum.

Under these facts, we are satisfied that COL Ruggley saw SPCMCO #2 and, incident to consulting with his SJA, approved the members selected by his predecessor.  See United States v. England, 24 M.J. 816 (A.C.M.R. 1987).  Thus, COL Ruggley’s adoption of the members selected by a properly qualified predecessor satisfies the “personal evaluation and selection of court-martial members as required by Article 25 (d)(2).”  United States v. Allgood, 41 M.J. 492, 496 (C.A.A.F. 1995).  

SJAR ERROR

In his post-trial recommendation to the convening authority, the SJA included a summary of appellant’s service record as required under Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(C).  In that summary, the SJA listed as a prior disciplinary action a “Field Grade Article 15, not dated, for 1 violation of Article 86, UCMJ, AWOL from 31 Oct 02 until 21 Jan 03, punishment unknown.” 


The allied papers indicate that a proceeding under Article 15, UCMJ, was initiated for an AWOL covering that same time period, but never completed.  No record of proceeding under Article 15 was introduced at trial during sentencing.  We can only venture a guess as to what might have transpired, but it seems that appellant’s chain of command initiated proceedings under Article 15, but because of appellant’s subsequent misconduct, decided to include this AWOL period with the other charges to go before a special court-martial.  Regardless of what actually transpired, we are convinced that there is no Article 15 and, therefore, the convening authority was misadvised as to appellant’s service record.


Appellant failed to note the error or object to the mischaracterization of his service record in his response to the SJAR.  Pursuant to R.C.M. 1106(f)(6), appellant’s silence waives the error on appeal absent plain error.  Under the facts of this case, we hold that the error does not amount to plain error.

To determine if a SJAR error, not raised on appeal, amounts to plain error, this court applies the analytical framework found in United States v. Powell, 49 M.J. 460, 463, 465 (C.A.A.F. 1998), and its progeny:  (1) whether there is an error; (2) whether the error is plain or obvious; and (3) whether the error materially prejudices a substantial right of appellant.  Although the error in the instant case is plain and obvious, it fails to meet the third prong of the Powell analytical model.  See United States v. Scalo, 59 M.J. 646, 649-50 (Army Ct. Crim. App. 2003), pet. granted, 60 M.J. 125 (C.A.A.F. 2004).

The SJA’s mistake did not materially prejudice appellant’s opportunity to obtain clemency from the convening authority.  Appellant had previously negotiated a very favorable pretrial agreement with the convening authority that reduced appellant’s maximum confinement exposure from twelve months to just sixty-five days.  The government also agreed to dismiss the AWOL specification that included the same time period covered by the proposed Article 15.  The military judge sentenced appellant to an even lighter sentence that included, inter alia, only forty days of confinement.  Appellant’s brief extenuation and mitigation presentation during sentencing and his R.C.M. 1105 submission were both unpersuasive in giving reasons to further reduce appellant’s sentence.  Appellant even asked to receive a bad-conduct discharge as part of his sentence.

We are satisfied that if the convening authority had known that appellant had no prior record of Article 15 punishment, it would not have affected the approved sentence.  Under these facts, the SJAR error did not materially prejudice a substantial right of appellant.  Therefore, we hold that the error does not amount to plain error.


Accordingly, the findings of guilty and the sentence are affirmed.

Judge CLEVENGER and Judge STOCKEL concur.  
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