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HARVEY, Senior Judge:(

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of disobeying a lawful command from a superior commissioned officer (two specifications) and assault with a means likely to produce grievous bodily harm, in violation of Articles 90 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority ordered that appellant receive 122 days of confinement credit. The case is before the court for review under Article 66, UCMJ.


We agree with appellate defense counsel that the military judge erred when he admitted into evidence over defense objection three depositions without an adequate showing that the witnesses were unavailable.  Major (MAJ) Correa’s deposition provided the only evidence that MAJ Correa ordered appellant not to drink alcohol (Specification 1 of the Additional Charge) and not to contact his spouse (Specification 2 of the Additional Charge).  Sergeant First Class (SFC) Beavers’ deposition provided the only evidence that appellant drank alcohol, in violation of MAJ Correa’s order not to drink alcohol.  Sergeant First Class McKelvie’s deposition related to appellant’s motive to commit the aggravated assault.  Although the erroneous admission of SFC McKelvie’s deposition did not prejudice appellant in regard to his conviction for aggravated assault, we find that the depositions of MAJ Correa and SFC Beavers did prejudice appellant.  We will set aside Specifications 1 and 2 of the Additional Charge and the sentence in our decretal paragraph.

FACTS
The military judge admitted into evidence on the merits the depositions of MAJ Correa, SFC Beavers, and SFC McKelvie over defense objection that the witnesses were available to testify.  The military judge determined the three witnesses were unavailable primarily because they were outside the United States and appellant’s trial situs was Fort Bragg, North Carolina.  Without making specific factual findings in support of his decision, the military judge cited the following factors in finding the three witnesses unavailable to testify at trial:  “the location of the witnesses, the nature of the military operations, the degree of difficulty in obtaining these witnesses[’] personal appearance prior to April [2002], the length of time the accused has already spent in pretrial confinement,[
] and that the accused is entitled to have his day in court.”
Chronology
Appellant was arraigned on 10 December 2001.  The government requested a trial date prior to 17 January 2002.  At the request of appellant’s trial defense counsel, however, trial was set for 19 February 2002.  The military judge approved the government’s request for the depositions of SFC Beavers and SFC McKelvie
 because they were members of special forces (SF) teams scheduled for deployment outside the United States.
  Major Correa, SFC Beavers, and SFC McKelvie deployed on 27 January 2002.  They were scheduled to return to Fort Bragg, the situs of appellant’s trial, on 29 March 2002.  Appellant’s trial was completed on 22 February 2002.
Reason for Witness’ Absence and Substance of Witness’ Deposition
Major Correa

Major Correa, appellant’s company commander, was deployed to Larandia, Columbia, where he performed supervisory duties, and provided instruction to the Columbian host unit.  At a motions hearing held under Article 39(a), UCMJ, the following exchange between the battalion operations officer and the trial counsel described MAJ Correa’s importance to the mission in Columbia:

Q:  And what’s [MAJ Correa’s] role down there?

A:  Well, as the company commander, of course, he’s responsible for everything that happens down there.  He’s supervising the entire company, the entire training mission, as well as providing a staff-training period of instruction for . . . the host Columbian unit . . . . [I]t’s extremely important to have a company commander on the ground. 

Q:  Who planned this mission?

A:  Major Correa planned it.
The battalion operations officer conceded in his testimony that the company executive officer, who is a captain, and the unit’s sergeant major could take over for MAJ Correa if MAJ Correa needed to return to Fort Bragg.

Major Correa’s deposition testimony provided that after appellant was released from civilian confinement, MAJ Correa ordered appellant, on 12 October 2001, not to consume alcohol and not to contact his wife.  Major Correa gave this order to appellant in both written and oral form.  Appellant’s sergeant major and some other members of appellant’s unit were present when MAJ Correa issued this order to appellant.  The other witnesses to the issuance of the order, however, did not testify at appellant’s trial, and the parties at trial did not discuss their availability as witnesses.
Sergeant First Class Beavers

Sergeant First Class Beavers was in Honduras participating in a combined training exercise with the Honduran armed forces.  Sergeant First Class Beavers was assigned to a ten-member SF team and was responsible for providing demolition training.  He was also responsible for setting up an exercise that the battalion would conduct later during that same deployment.  The battalion operations officer testified that it would be “detrimental” to the mission in Honduras for SFC Beavers to return to Fort Bragg for appellant’s trial.
Nonetheless, SF teams are commonly augmented with other soldiers from the 7th Special Forces Group, and it was possible to replace SFC Beavers with other SF soldiers from Fort Bragg.  Sergeant First Class Beavers’ SF team in Honduras could still function without him, although not as well.
Sergeant First Class Beavers’ deposition testimony indicated that on 29 October 2001, he was appellant’s escort.  Sergeant First Class Beavers was supposed to ensure that appellant did not consume alcohol.  However, appellant and SFC Beavers went to a pub where they each drank a beer.  Sergeant First Class Beavers’ testimony was the only evidence that appellant violated MAJ Correa’s order not to drink alcohol.
Sergeant First Class McKelvie

At the time of appellant’s trial, SFC McKelvie was in Tolemida, Columbia, on a counter-drug, sustainment training mission.  Nine personnel were assigned to SFC McKelvie’s SF team.  Sergeant First Class McKelvie performed duties as an instructor in Columbia.  If SFC McKelvie left Columbia, the training would not proceed at the same level.  While it was “possible” for SFC McKelvie to leave Columbia, it was “not advisable.”  Other SF soldiers from Fort Bragg could replace SFC McKelvie, just as SFC Beavers could be replaced in Honduras.
Sergeant First Class McKelvie’s deposition testimony indicated that he and appellant were deployed to Columbia from June to October 2001.  On 5 October 2001, appellant and SFC McKelvie were returning from Columbia en route to Fort Bragg.  They stopped for a layover at the Atlanta airport.  Appellant remarked that he wanted to stay in Columbia, and did not “want to go back to the bullshit” at Fort Bragg.  Appellant did not tell SFC McKelvie why he was unhappy about returning to Fort Bragg.
Standard of Review


The standard of review for a military judge’s determination of the unavailability of a witness is abuse of discretion.  See United States v. Vanderwier, 25 M.J. 263, 266 (C.M.A. 1987).
Discussion

Article 49, UCMJ, permits the use of depositions at courts-martial so long as they are otherwise admissible under the rules of evidence.  Article 49(d) provides for such use if a witness, “by reason of death, age, sickness, bodily infirmity, imprisonment, military necessity, nonamenability to process, or other reasonable cause, is unable or refuses to appear and testify in person at the place of trial or hearing.”  See also Rule for Courts-Martial [hereinafter R.C.M.] 702.

The Confrontation Clause of the Sixth Amendment to the Constitution requires that, “[i]n all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.”  Crawford v. Washington, 541 U.S. 36, 42 (2004) (alteration in original) (citation omitted).  “[P]rior trial or preliminary hearing testimony is admissible only if the defendant had an adequate opportunity to cross-examine . . . .  Even where the defendant had such an opportunity, [the Supreme Court has] excluded the testimony where the government had not established unavailability of the witness.”  Id. at 57 (citations omitted).  The Supreme Court emphasized, “[w]here testimonial evidence is at issue,” the Constitutional necessity of “unavailability and a prior opportunity for cross-examination” remains.  Id. at 68.
“When a deposition is offered against an accused, the Government must establish that the witness is unavailable, both in terms of the hearsay prohibition of Mil.[]R.[]Evid. [Military Rule of Evidence] 804(b)(1) and in terms of the Confrontation Clause of the Sixth Amendment.”  Vanderwier, 25 M.J. at 265 (citing United States v. Cokeley, 22 M.J. 225 (C.M.A. 1986) and United States v. Crockett, 21 M.J. 423 (C.M.A. 1986)).  “A witness is not ‘unavailable’ in terms of the Sixth Amendment ‘unless the prosecutorial authorities have made a good faith effort to obtain his presence at trial.”  United States v. Dieter, 42 M.J. 697, 699 (Army Ct. Crim. App. 1995) (quoting Vanderwier, 25 M.J. at 265); see also Barber v. Page, 390 U.S. 719, 724-25 (1968); Cook v. McKune, 323 F.3d 825, 836-40 (10th Cir. 2003); Whelchel v. Washington, 232 F.3d 1197, 1208-09 (9th Cir. 2000).  “The government must exhaust every reasonable means to secure the witness’ live testimony.”  Dieter, 42 M.J. at 699 (citing United States v. Ortiz, 35 M.J. 391 (C.M.A. 1992) and United States v. Burns, 27 M.J. 92, 97 (C.M.A. 1988)).
The government has the burden of establishing the unavailability of witnesses.  In this case, it did not meet that burden.  The government did not show how many days MAJ Correa, SFC Beavers, and SFC McKelvie would have been absent from their units, or what obstacles would need to be overcome, if they traveled to Fort Bragg to testify.  The record merely reflects that, to depart Colombia, SFC McKelvie could have taken a contract air flight from Tolemida to either Cali or Honduras and then a military air flight to the United States.   There is an airstrip at Tolemida, Columbia.  There are also rotary wing assets in Honduras.  There was no description in the record of the difficulty MAJ Correa would have encountered trying to depart Larandia, Columbia, nor of the difficulty SFC Beavers would have faced trying to depart Honduras.
Air travel to Fort Bragg and back, for MAJ Correa, SFC Beavers, and SFC McKelvie, would have probably required approximately two days.
  Adding another day at Fort Bragg for appellant’s trial, these soldiers, in all likelihood, would have been absent from their respective units in Columbia and Honduras for approximately three or four days.
We cannot, however, take judicial notice of the probable duration of their absences or any obstacles to their travel back to Fort Bragg for two reasons.  First, although Tolemida and Larandia, Columbia, are isolated, the facts regarding travel to and from those locations are not generally known.  Second, and most importantly, the government failed to provide such information at trial where it would be subject to potential defense challenge.
Our decision here is consistent with prior cases.  In United States v. Gaines, 20 U.S.C.M.A. 557, 559, 561-62, 43 C.M.R. 397, 399, 401-402 (1971), the Court of Military Appeals held that the military judge prejudicially erred when he determined that a deposed witness was unavailable after being transferred from Vietnam, the situs of the trial, to the United States and then discharged prior to the expiration of his term of service for the “convenience” of the government.  The Court of Military Appeals also noted that another deposed witness who was on active duty in the United States could “readily be secured.”  20 U.S.C.M.A. at 562, 43 C.M.R. at 402; see also United States v. Hodge, 20 U.S.C.M.A. 412, 413, 43 C.M.R. 252, 253 (1971) (stating “because the Government procured the witness’ departure from Vietnam and effected his discharge from the service before the expiration of enlistment, it is prevented from asserting the witness’ inability to attend as justification for use of his deposition”).  
In 1970, the Court of Military Appeals commented in a case involving a previously-deposed, military witness who was approximately nine hundred miles from the situs of the trial, but still in the United States:
At the present, transportation is so speedy and efficient that generally there can be no valid basis for the use of depositions in peacetime . . . .  Certainly depositions from military personnel should be rare, for they are always amenable to orders and may easily be returned to the place of trial.  It may be argued that military efficiency precludes this, and it is true that military necessity is one basis for utilizing a deposition.  However, the history of the Code leaves no doubt that its authors viewed little short of war or an armed conflict as an adequate excuse for a deposition on that ground.  Clearly, they did not contemplate the term to be a synonym for convenience.

United States v. Davis, 19 U.S.C.M.A. 217, 223, 41 C.M.R. 217, 223 (1970) (quoting Major Arnold I. Melnick, The Defendant’s Right to Obtain Evidence:  An Examination of the Military Viewpoint, 29 Mil. L. Rev. 1, 41-42 (1965)).

In Vanderwier, our superior court listed six factors that should be considered in determining whether to delay the trial, or admit the out-of-court testimony:  (1) the importance of the testimony; (2) the amount of delay necessary to obtain the in-court testimony; (3) the trustworthiness of the alternative to live testimony; (4) the nature and extent of earlier cross-examination; (5) the prompt administration of justice; and (6) any special circumstances militating for or against delay.  25 M.J. at 266 (citing Cokeley, 22 M.J. at 227).  In Vanderweir, the court reasoned that the military judge abused his discretion when he failed to delay the trial for two days to accommodate the return of a witness from sea duty.  See id. at 266-67.  

In Cokeley, our superior court determined that the military judge abused his discretion when he failed to grant another continuance based on trial counsel’s assertion that the alleged victim was recovering from an infection, and her “doctor estimated that it would be at least two to three weeks before he could determine when she would be able to travel and that he would also have to consult with . . . the pediatrician to determine what was in the best interest of [her] baby” who had “two heart murmurs, one of which was potentially serious.”  22 M.J. at 227 (internal quotation marks omitted).  The court in Cokeley turned to the Federal Circuits for precedent on the maximum duration for a continuance stating:

“The relative scarcity of decisions passing upon the degree of permanency required supports the conclusion that most of the cases are handled by continuance.”  McCormick on Evidence, § 253 at 755 (E. Cleary, 3d ed. 1984).  Cf.  United States v. Faison, 679 F.2d 292 (3d Cir. 1982) (abuse of discretion to deny defense-requested postponement for reasonable period to afford witness time to recover from possible temporary disability of coronary bypass surgery); United States v. Bell, 500 F.2d 1287 (2d Cir. 1974) (not error to admit former testimony where doctor’s statement indicated witness would not be able to testify for at least two and one-half months); Peterson v. United States, 344 F.2d 419 (5th Cir. 1965) (“Government could not use former testimony when a continuance of several months would have permitted a witness suffering a difficult pregnancy to testify in person after the birth”—500 F.2d at 1290).

Id. at 229 n.4.  In Faison, the Third Circuit Court of Appeals held that the trial judge abused his discretion by failing to grant a continuance “for at least four to five weeks” for a witness to recover from bypass surgery.  679 F.2d at 296-97.  However, in United States v. McGuire, 307 F.3d 1192 (9th Cir. 2002), the Ninth Circuit Court of Appeals concluded that a slightly longer continuance to permit a government witness to become available for trial was not required.  The government witness in McGuire was medically unable to testify for at least two months, and a continuance was impracticable because of the “scores of witnesses” required to travel long distances, the involvement of ten defense attorneys, and an out-of-district judge.  Id. at 1205.
In appellant’s case, the trial was not complex.  The government’s evidence on the merits essentially consisted of nine witnesses and three depositions.  There was no evidence presented about the impact of a continuance on the availability or inconvenience of the trial participants or witnesses.  Factors militating against a continuance are that the prior testimony was trustworthy, and appellant’s counsel had a full opportunity for cross-examination during the depositions.  Under the circumstances, the military judge had two options:  delay the trial for approximately two days to permit the witnesses to fly from Columbia to Fort Bragg to testify in appellant’s trial,
 or delay the trial for six weeks to permit three witnesses to complete their deployment.  The military judge’s failure to exercise either of these two options in lieu of admitting the depositions into evidence was an abuse of discretion.

Assessment of Prejudice on Merits

Next, we must determine whether the improper admission of the depositions affected the findings.  Reversal is required unless we can determine that the error was harmless beyond a reasonable doubt.  Dieter, 42 M.J. at 700 (citing Chapman v. California, 386 U.S. 18 (1967)).
Major Correa’s testimony was critical to prove Specifications 1 and 2 of the Additional Charge because his testimony constituted the only evidence presented that appellant was ordered not to contact his spouse or consume alcohol, although there were other witnesses who could present this same testimony.  Sergeant First Class Beavers’ testimony was essential for Specification 1 of the Additional Charge because it was the only evidence that appellant violated MAJ Correa’s order not to consume alcohol.  
Because the evidence of appellant’s guilt of the aggravated assault was overwhelming, the improper admission of SFC McKelvie’s deposition was harmless.  Trial counsel’s reference, during his opening statement and closing argument, to appellant being upset about returning to his family from Columbia as a motive to stab his spouse was minor compared to the other inculpatory evidence adduced at trial that included live testimony from appellant’s wife and his stepdaughter.  They were both eye witnesses to appellant’s stabbing of his wife in the abdomen twice with a switchblade.  Appellant’s wife testified that the genesis of the stabbing was appellant’s anger about his house being in disarray upon his return from Columbia.  Appellant had an explosive temper and had physically abused his family on other occasions, including punching his wife while she was pregnant, injuring her sufficiently to require medical attention.

Appellant did not testify.  Instead, the defense focused on attacking the credibility of appellant’s wife and stepdaughter as well as expert testimony that it was possible appellant’s wife stabbed herself.  We hold, under all the circumstances of this case, that the erroneous admission of SFC McKelvie’s deposition was harmless beyond a reasonable doubt.
Assessment of Prejudice during Presentencing
Under the totality of circumstances, appellant was prejudiced during the pre-sentencing phase of his trial by his convictions of Specifications 1 and 2 of the Additional Charge.  The maximum punishment for two specifications of disobeying a lawful order includes confinement for ten years.  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 14e(2).  The maximum punishment for aggravated assault, the remaining offense that we are affirming, includes confinement for three years.  Id. at Part IV, para. 54e(8)(b).  Appellant’s approved confinement is for eight years, substantially more than the maximum confinement for aggravated assault.

Because of the disparity between the maximum punishments, we lack confidence that we have sufficient information to reassess the sentence.  We cannot reliably affirm “only so much of the sentence as ‘would have been imposed at the original trial absent the error.’” United States v. Eversole, 53 M.J. 132, 133 (C.A.A.F. 2000) (quoting United States v. Taylor, 47 M.J. 322, 325 (C.A.A.F. 1997) (holding court of criminal appeals abused its discretion in reassessing the sentence after setting aside significant offense)).
Appellate defense counsel request a new presentencing hearing.  The government did not suggest a remedy.  We hold that the government should have an opportunity to decide whether to prosecute appellant for Specifications 1 and 2 of the Additional Charge and thereafter to conduct a unitary resentencing proceeding for all offenses with a finding of guilty.
CONCLUSION
We find the remaining assignments of error to be without merit.  The findings of guilty of the Additional Charge and its specifications are set aside.  The remaining findings of guilty are affirmed.  The sentence is set aside.  The same or a different convening authority may order a rehearing on the Additional Charge and its specifications and the sentence.  If the convening authority determines that a rehearing on that charge and its specifications is impracticable, he may dismiss the Additional Charge and its specifications and order a rehearing on sentence only.
Judge BARTO and Judge SCHENCK concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court
( Senior Judge Harvey took final action in this case prior to his retirement.


� Appellant was in pretrial confinement, and therefore, the protection of appellant’s rights under Article 10, UCMJ, is a relevant consideration.  See United States v. Cooper, 58 M.J. 54 (C.A.A.F. 2003); United States v. Birge, 52 M.J. 209 (C.A.A.F. 1999).  There was no motion, however, to dismiss the offenses because of a lack of a speedy trial, and the military judge did not sua sponte conduct a speedy trial analysis.  Although the Speedy Trial Act, codified at 18 U.S.C. §§ 3161-3174, does not apply to the military, see United States v. Beach, 23 U.S.C.M.A. 480, 482, 1 M.J. 118, 121, 50 C.M.R. 560, 562 (1975), the United States Court of Appeals for the Armed Forces has cited the Speedy Trial Act as guidance concerning speedy trial issues.  See Cooper, 58 M.J. at 57; Birge, 52 M.J. at 211.  In United States v. Faison, 679 F.2d 292, 297 (3d Cir. 1982), the court determined that witness availability is a basis for deducting delay under the Speedy Trial Act.  In any event, we conclude that the delay to secure the availability of MAJ Correa and SFC Beavers, who were essential witnesses, would have been deductible for speedy trial purposes.  See generally United States v. McCullough, 60 M.J. 580, 585-89 (Army Ct. Crim. App. 2004) (discussing the relationship between operational requirements, witness availability, and speedy trial requirements under Article 10, UCMJ).





� The military judge did not approve MAJ Correa’s deposition, but the defense waived this requirement.  





� The SF teams had four to six months notice that they were being deployed from Fort Bragg to Columbia.


� Congress should consider amending Article 49, UCMJ, to conform with Federal Rule of Criminal Procedure [hereinafter Fed. R. Crim. P.] 15, which provides for use of depositions in trials in U.S. District Courts.  In 1975, Fed. R. Crim. P. 15 was amended, removing the unavailability of witness provisions, and relying instead on Federal Rule of Evidence 804’s unavailability provisions to control admissibility.


� Larandia, Columbia, is approximately 2500 miles from Fort Bragg, North Carolina. See Landings.com, at � HYPERLINK "http://www.landings.com/_landings/pages/search/rel-calc.html" ��http://www.landings.com/_landings/pages/search/rel-calc.html� (last visited 24 May 2005).  We do note that Larandia, Colombia, is accessible by C-12 aircraft, which has a maximum cruising speed of approximately 334 miles per hours.  See Rebecca Stout, Columbians are Hungry for Training, at � HYPERLINK "http://tri.army. mil/LC/ R/PAO/News%20Letters/Columbia/colombia.htm" ��http://tri.army. mil/LC/ R/PAO/News%20Letters/Columbia/colombia.htm� (last visited 24 May 2005); Military Equipment Guides C-12F, Military.com, at � HYPERLINK "http://www.military.com/ Resouces/EQG/EQGmain?file=C12F&cat=a&lev=2" ��http://www.military.com/ Resouces/EQG/EQGmain?file=C12F&cat=a&lev=2� (last visited 24 May 2005).





� On 19 February 2002, the parties litigated the admissibility of the three depositions.  Trial on the merits began the next day.


� The evidence of “other crimes, wrongs, or acts” is admissible under Mil. R. Evid. 404(b) for the purpose of showing “proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.”  See United States v. Henley, 53 M.J. 488, 490 (C.A.A.F. 2000); United States v. Young, 55 M.J. 193, 196 (C.A.A.F. 2001); United States v. Jenkins, 48 M.J. 594 (Army Ct. Crim. App. 1998) (finding prior, uncharged incidents of spousal abuse were admissible as they showed intent to dominate and control spouse).
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