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MEMORANDUM OPINION

-----------------------------------------
ECKER, Judge:


Contrary to his pleas, a general court-martial with members convicted appellant of one specification of conduct unbecoming an officer and gentleman (Charge II) and four specifications of indecent assault (Charge I), in violation of Articles 133 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 933 and 934.  His approved sentence included forfeiture of all pay and allowances, confinement for two years and a dismissal from the service.


At trial, appellant claimed that the indecent assaults constituted lesser included offenses of the charge of conduct unbecoming an officer and gentleman or, in the alternative, an unreasonable multiplication of charges.  The military judge rejected these claims.

On appeal, appellant renews his complaint about the charges and also claims that the adjudged sentence is inappropriately severe.  He asks this court to dismiss the four indecent assault convictions and reassess his sentence.  We have carefully considered the facts of this case in light of the briefs and oral arguments of counsel for both parties and find no merit in appellant’s claims.

FACTS AND DISCUSSION


Appellant, a reservist employed in his civilian capacity at a Veteran’s Administration Hospital in Michigan, was called to active duty and assigned to a medical clinic in Vilseck, Germany where he performed general medical and family practice duties.  During this assignment appellant’s contact with female patients gave rise to the allegations of indecent assault upon four women.
  Each specification stated a specific date and described a specific act or acts as the assaultive conduct.
  

The Article 133 specification also alleged appellant used his position of authority as a treating physician to facilitate his assaults.  This single specification charging conduct unbecoming an officer and gentleman alleged, in pertinent part, that:  

Major Cherukuri . . . did . . . between on or about 21 May 1996 and 29 May 1996, take advantage of the trust placed in him as a medical doctor to indecently assault Mrs. J[LP], Mrs. G[AP], Mrs. D[KR], and Ms. R[MC], to the disgrace of the armed forces.

 (emphasis supplied).  Other than the legal term “indecent assault,” the specifics of appellant’s behavior with each woman was not set out or restated in this specification.

Concerning the specifics of the allegations, the evidence showed that between 21 and 29 May 1996, appellant examined four women, all dependents of enlisted military members.  The medical complaints of these women involved a sore throat, a urinary tract infection, headaches, and stomach distress.  Appellant never used a chaperone and always closed and locked the door to the examining room after the women entered.  In two cases, he was reported to have “pressed” his body against the patient’s in ways that made them feel uncomfortable.

In each case, appellant requested that the women perform acts, which while purporting to further his medical examination, also facilitated access to the women for the purpose of touching or fondling their breasts.  Specifically, two patients were asked to lift up their outer garments so that their brassier clad breasts became exposed.  Another patient was asked to unfasten her brassier after appellant had lifted her shirt and stared at her breasts “for what appeared to be a pretty long time.”

Appellant also induced two of the women to lay down on the examining table, ostensibly for examinations relating to their specific complaints.  In the case of Mrs. JLP, he then pinned her hand between his groin area and the table as he examined her.  When she attempted to terminate this contact, appellant placed her hand back on his erect penis.  

In the case of Mrs. DKR, she complied with appellant’s request that she lift her windbreaker above her bosom while remaining prone on the table.  Thereafter, “he leaned over and grabbed the front of [her] sports bra . . . and pulled it up,” and subsequently commented on her “nice tan.”  

 Ultimately, each patient “examination” led to appellant’s placing of his stethoscope on the patient’s breast(s) and then touching or manipulating the breast with the same hand.  In the case of Mrs. DKR, he did this twice.  While his use of a stethoscope was consistent with checking for heart and lung functions, the necessity of these “checks” was not obvious and was never explained to the patients. 

This lack of apparent “necessity” was highlighted by appellant’s response to the specific patient complaints.  For the complaint of a urinary tract infection, a brief examination of the abdominal and pubic areas was conducted by pressing upon them.  After this, appellant proceeded to an examination of the chest and breasts.  Similarly, for the case involving stomach distress, appellant appeared to ignore the patient’s medical history,
 “felt around on [her] stomach area” while asking if it caused pain, and then proceeded to examine her chest and breasts, ostensibly so he could listen to her heart.  The necessity or need to contact or examine the chest and breasts of the woman complaining of persistent headaches was similarly unclear and unexplained.   

Expert medical testimony indicated that the treatment notes did not document appellant’s examination of the various patients’ breasts.  The testimony also indicated that it was usually not necessary to require a female patient to expose her bosom to view in order to perform a heart or lung function check.  In this regard, the expert noted that placing a stethoscope upon breast tissue, as opposed to placing it centrally, either above or below the breasts, was ineffective as a means of accurately checking heart/lung function.  

Given the nature of the patients’ medical problems and the entire treatment record, no medical reason to physically touch or observe the patients’ breasts was noted.  While much of appellant’s conduct with these patients was within professional bounds, the expert observed that certain aspects were neither medically required or appropriate.      

All of the victims testified to being shocked, very upset, and feeling violated by appellant’s conduct.  Other witnesses corroborated this testimony.  Three of the victims described appellant’s misconduct in terms of violating a trust.  One of them specifically used that terminology in elaborating on her reaction to appellant’s “bedside manner.”


After findings were announced, trial defense counsel sought to have the military judge rule that the four indecent assault convictions were lesser included offenses of, or unreasonably multiplied, the charge of conduct unbecoming an officer and gentleman.
  Neither side offered any precedent to support their respective arguments.


In deciding appellant’s claim, the military judge found and reviewed the holdings in United States v. Timberlake, 18 M.J. 371 (C.M.A. 1984); United States v. Rodriguez, 18 M.J. 363 (C.M.A. 1984); United States v. Waits, 32 M.J. 274 (C.M.A. 1991); and United States v. Mincey, 42 M.J. 376 (1995).  Based on this review, the facts, and arguments of counsel, the military judge denied the defense motion, noting:

[T]he government has alleged the conduct unbecoming [as] being the taking advantage of the trust placed in the accused as a medical doctor, which allowed him to take advantage of his patients.  They use the term, “indecent assault,” and therein it would be hard to imagine where the court could find that he behaved in a manner that was unbecoming an officer and a gentleman      . . . if they had found the accused not guilty of the offensive touching in the corresponding 134 offense.


But, regardless of that fact, the gravamen . . . of the 133 offense is the violation of the trust placed in the accused.  (R 397)

(emphasis supplied). 

LAW


Starting with Rodriguez, 18 M.J. 363, the Court of Military Appeals, now the Court of Appeals for the Armed Forces, analyzed the multiplicity implications of charging officer misconduct as a simultaneous violation of both Article 133 and Article 134.  This review resulted in the rule that “[a]s a matter of law . . . when the underlying conduct is the same, a service discredit or disorder under Article 134 is a lesser included offense of conduct unbecoming an officer under Article 133.”  United States v. Harwood, 46 M.J. 26, 28 (1997)(citations omitted)(emphasis supplied).  Under such circumstances, a conviction for the lesser offense cannot be sustained.  Id.  In Timberlake, 18 M.J. 371, this principle was extended to findings involving corresponding charging under Article 133 and any of the Code’s specified articles.
 


The emphasized phrase is implicated through specifications which are “facially duplicative,” Harwood, 46 M.J. at 28, or where the allegations “reveal that the time, place, and conduct in each [corresponding] specification [is] identical.”  Rodriguez, 18 M.J. at 366.  Further, through dicta, the court has suggested that even in the absence of identical pleadings, this rule may be implicated if the allegations are proved “in identical fashion for both specifications . . . .”  Timberlake, 18 M.J. at 374, n.3 (providence inquiry established an identical factual basis for parallel specifications under Articles 123 and 134); see also United States v. Boyle, 36 M.J. 326 (C.M.A. 1993).


Where charges under Article 133 and some other codal provision are not “the same,” “identical,” or require the proof of different facts to sustain each charge, it follows that no multiplicity issue is presented.  This distinction has been applied in at least one decision of this court. United States v. Brown, ARMY 9601505 (Army Ct. Crim. App. April 28, 1998)(unpub.)(accused’s course of conduct required proof of facts different from those required to prove the alleged maltreatment and indecent assault charges referenced in the Article 133 specification), pet. denied, ___ M.J. ___ (Dec. 3, 1998)(order).  Cf. United States v. Loyd, 46 M.J. 19, 24 (1997)(subset analysis; look to the pleadings and facts apparent on the face of the record proof to determine multiplicity)(citing United States v. Broce, 488 U.S. 563 (1989)); Harwood, 46 M.J. at 28 (record demonstrates specification punished the same factual conduct)(citing Taylor v. Whitley, 933 F.2d 325, 328 (5th Cir. 1991)). 

ANALYSIS


In this case, we believe that the trial judge’s “gravamen of the offense” analysis got it exactly right.  We start by noting that the charge under Article 133 is not facially duplicative with the allegations under Article 134.  The former charge focuses on appellant’s breach of the trust placed in him by his patients, not the offense of indecent assault.  Thus, Charge II alleged a separate, though facilitating, behavior as the essence of the offense.

Separateness, in keeping with the decisions in Rodriguez, Timberlake and Harwood, is further shown by the proof at trial.  The evidence established that each woman performed acts she would likely not have done under other circumstances with an unknown man.  It is clear that the women performed these acts in reliance on appellant’s status as an officer and physician, what they believed were his good intentions, and his oath to “do no harm” to his patients.  These acts, and appellant’s abuse of that trust, are separate from the acts making up the indecent assaults under Charge I.

Moreover, we believe that the facts in appellant’s case are stronger than those on which the decision in Brown was based.  Finding no basis to distinguish appellant’s case from persuasive authority of this court and the underlying principles of that authority, we adhere to those principles and authority.  See Brown ARMY 9601505 (citing United States v. Wilson, 45 M.J. 512, 514 (Army Ct. Crim. App. 1996)).

The findings of guilty and the sentence are affirmed.

Senior Judge JOHNSTON and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant was originally charged with twelve specifications involving different women in separate incidents.  However, by the time trial began, seven of those specifications were dismissed on motion by the government.  The evidence on the fifth specification, alleging an indecent assault upon a staff nurse at a social function, resulted in a finding of not guilty.





� For example, Specification 2 of Charge I alleged, in pertinent part, the following misconduct:





In that [appellant] did . . . on or about 22 May 1996, commit and indecent assault upon Mrs. J[LP], a person not his wife by offensively touching her breast and placing her hand on his genitalia, with intent to gratify his sexual desires.





The other three specifications only alleged an offensive touching of the patient’s breast.


 


� In this instance, the patient told appellant that she had previously had a similar complaint diagnosed as a bacterial infection, discovered through an analysis of a blood sample.  In fact the patient specifically identified the test as a “helicobacter-pylori,” asked appellant to check her records to verify her claim, and requested that a similar test be done.  Appellant rejected this input and refused to order such a test.


 


� The motion was made during the discussion of what maximum punishment would be instructed to the members.  A difference of 20 years of confinement rested on the outcome of the motion. 


  


� We note that this decision neither commented on, reconciled, nor overruled the Army Board of Review decision in United States v. Halliwill, 4 C.M.R. 283 (1952)(larceny committed by an officer is conduct unbecoming an officer and gentlemen and violates both Articles 133 and 121).  See also Manual for Courts-Martial, United States, (1995 edition), Part IV, para. 59c(2)[hereinafter MCM, 1995](“This article includes acts made punishable by any other article, provided these acts amount to conduct unbecoming an officer and a gentleman.  Thus a commissioned officer who steals property violates both this article and Article 121.”)  Accordingly, the current state of the law with respect to the relationship between Article 133 and the specified articles is uncertain.  





We also share the concerns expressed in Judge Crawford’s dissent in Harwood, that the court’s multiplicity analysis concerning Article 133 has been misapplied due to (1) reliance in Rodriguez and Timberlake on the rejected principles of United States v. Baker, 14 M.J. 361 (C.M.A. 1983) and (2) a failure to accord proper deference to the policy set forth in MCM 1995, para. 59c(2). 





Historically, one of the purposes of Article 133 was to provide a means of removing officers via dismissal.  Timberlake, 18 M.J. at 377 (Everett, C.J., concurring).  However, we perceive that Article 133 was also intended to protect intangible societal concerns over the health and effective functioning of the officer corps as a distinct institution.  We cite the bulk of the discussion under MCM 1995, para. 59c(2) as evidence for this perception.  Central to this intent is the necessity to maintain and enforce high standards, character, integrity, and honor.  These prerequisites for officers, both individually and collectively, are necessities if officers are to effectively discharge their unique military obligations.





  We believe the need to enforce such standards goes well beyond the question of removal of officers.  These needs do not appear to have been fully considered in the decisions addressing the place of Article 133 within the scheme of the Uniform Code.  Based on these concerns, we believe that it might be appropriate for our senior court to revisit the relationship between Article 133 and the other articles and provide additional guidance.   
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