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CARTER, Judge:


Pursuant to his pleas, a general court-martial convicted appellant of desertion terminated by apprehension in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  A panel composed of officer and enlisted members convicted appellant, contrary to his pleas, of attempted voluntary manslaughter, wrongful appropriation, and assault consummated by a battery (two specifications)
 in violation of Articles 80, 121, and 128, UCMJ.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for thirteen years, and forfeiture of all pay and allowances.


In this Article 66, UCMJ, appeal, appellant asserts that:  (1) the military judge erred in denying the defense request for Dr. Nicolson, an expert in microbiology; (2) the military judge erred in failing to order appellant’s blood to be tested by Dr. Nicolson for mycoplasmal infections; and (3) appellant is entitled to confinement credit for the period 5 April 1997 through 13 June 1997.  We disagree with appellant on all three assignments of error.

Background


The present case is appellant’s second court-martial.  In November and December 1995, appellant, then a staff sergeant, was present at the preliminary sessions of his first court-martial at Fort Benning, Georgia.  On 6 December 1995, the date his court-members were impaneled, appellant voluntarily absented himself from his unit.  Appellant was convicted in absentia of a variety of sexual offenses on his thirteen-year-old biological daughter during the period July 1994 though January 1995.  He was sentenced to a dishonorable discharge, confinement for fifty years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence on 15 March 1996.  On 8 December 2000, this court dismissed several specifications as an unreasonable multiplication of charges and affirmed the sentence.  United States v. Thomas, ARMY 9502100 (Army Ct. Crim. App.) (unpub.).  The United States Court of Appeals for the Armed Forces affirmed our decision on appellant’s first court-martial by order dated 28 June 2001.  Thomas, 55 M.J. 248 (2001).  On 29 October 2001, the United States Supreme Court denied appellant’s petition for a writ of certiorari.  Thomas, 122 S. Ct. 494 (2001).


In this general court-martial, appellant pleaded guilty to deserting his unit at Fort Benning, Georgia, from on or about 7 December 1995 (the date his sentence was adjudged in his first court-martial) until he was apprehended by the German police on 5 April 1997 after stabbing his girlfriend and her roommate near Bremen, Germany.  During appellant’s second general court-martial, his defense team presented a diminished mental capacity defense due to hallucinations caused by appellant’s exposure to unknown Iraqi chemical or biological agents during Operation Desert Storm in 1991.  

Findings of Fact


We make the following findings of fact under Article 66(c), UCMJ:


1.  On or about 7 December 1995, appellant deserted his unit at Fort Benning, Georgia, and went to Bremen, Germany, where he stayed with a friend.  Later in December 1995, appellant met SS, a German woman, at a club in Bremen.  They fell in love and he moved in with her, her teenage son, and her female roommate, UT, a few weeks later.  He lived with SS and UT until 5 April 1997.  Appellant was well liked by SS’s family and was charming and very helpful around the house with cleaning and cooking.  By October 1996, appellant became very jealous of SS and thought she was seeing someone else.  Appellant and SS began to have arguments about whether SS was seeing someone else.  The week before 5 April 1997, he questioned SS everyday about her activities and whether she was seeing another man.  On Saturday, 5 April 1997, appellant was drinking alcohol and had a kitchen knife on his person.  He pushed SS onto the bed and demanded that she tell the truth about seeing another man.  UT intervened and a three-way argument ensued.  SS demanded that appellant move out of her apartment immediately.  When SS telephoned her sister for help, appellant said, “[O]kay that’s it,” locked the apartment door, and began to beat and stab UT.  After SS came to UT’s aid, appellant stabbed SS and began to choke and beat SS.  UT then escaped from the apartment and got help.  Throughout these attacks, appellant kept asking SS if she was seeing another man.  SS received choke marks on her neck, bumps on her head and face, and a stab wound in her left shoulder.  UT received a stab wound in her back, two stab wounds in her stomach, and one in her left hand (Pros. Ex. 8).  Appellant took about 160 German marks and SS’s Automatic Teller Machine bank card from her purse before he fled.   


2.  Appellant was detained by three citizens near SS’s residence until the German police arrived.  When the German police arrested appellant, he offered no resistance nor gave any indication that he was hallucinating.  The police searched appellant and found his passport, SS’s bank card, and about 170 German marks.  Appellant was held in confinement by German authorities from 5 April 1997 until 13 June 1997, when he was turned over to military authorities and confined at the military confinement facility in Mannheim, Germany.


3.  On 5 September 1997, appellant was arraigned on the charges in this court-martial.  Appellant’s lead defense counsel told the military judge that he believed appellant lacked mental responsibility or mental capacity, or both.  A subsequent sanity board ordered by the military judge raised no issue of lack of mental responsibility or mental capacity (App. Ex. II).  


4.  On 13 October 1997, defense counsel asserted that the sanity board lacked information on appellant’s exposure to munitions or nerve gas in Iraq that may have affected his conduct since then.  Defense counsel also stated that he would at least argue diminished capacity at the trial.  The military judge granted the defense a delay from the scheduled trial date of 28 October 1997 until 18 November 1997, and arranged for the appointment of a psychiatric consultant to the defense team.  


5.  On 18 November 1997, the defense was waiting for the final results of appellant’s “Gulf War Screening Battery” of medical tests, including blood tests.  The military judge granted another defense continuance of the trial date until 12 January 1998 for the defense to further develop a possible defense based upon appellant’s Gulf War service.


6.  On 6 January 1998, the military judge granted the defense expert witness requests for:  (1) Colonel Cavanaugh, head of psychiatry at Heidelberg, to testify about medical science’s ability to determine the effect of unknown chemical or biological agents on appellant’s brain stem; and (2) Dr. Lesho, head of the Gulf War Screening program, to testify about the results of appellant’s medical screening tests.  The defense requested a one-month delay to further review appellant’s extensive medical records and Gulf War Screening test results and to coordinate with other possible defense medical expert witnesses.  The military judge granted another defense continuance of the trial date until 2 February 1998 for the defense to further develop their expert medical testimony in support of their theory that appellant committed these offenses while suffering from hallucinations caused by exposure to some unknown chemical or biological agent during appellant’s Gulf War service.  


7.  On 12 January 1998, counsel litigated defense motions to compel the government to produce two additional medical experts, Dr. Baumzweiger and Dr. Nicolson.  The defense request for Dr. Baumzweiger (App. Ex. VII) stated that he:

is a psychiatrist and neurologist who has treated scores of soldiers suffering from Gulf War illness.  He was employed by the veteran’s administration for five years, and has advised the President and congressional committees on Gulf War Illness (GWI) matters.  He will testify that GWI is a disease which attacks the brain stem and can cause hallucinations.  He will also testify that GWI is caused by the chemoprophylaxis issued to Gulf War soldiers, and subsequent exposure to chemical agents. . . .  [He] will also testify that current DA protocol for diagnosis and treatment of GWI is ineffective.  He is prepared to examine PVT Thomas himself.

The defense request for Dr. Nicolson (App. Ex. VIII) stated that he:

is the chairman of the Department of Molecular Pathology at the Institute for Molecular Medicine.  His laboratory is conducting extensive research to determine the presence of mycoplasmal infections in service members suffering from Gulf War syndrome.  He receives federal funding for his studies, has evaluated hundreds of service members, and trains scores of DOD physicians. . . . [He] has agreed to test PVT Thomas for the presence of mycoplasmal infections.  If PVT Thomas tests positive for the infection, then Dr. Nicolson or his associate, Dr. Haier, will testify that this infection causes diminished mental capacity.


8.  The military judge ruled that Dr. Baumzweiger was a relevant defense witness and ordered some specific medical testing of appellant requested by Dr. Baumzweiger, based upon Dr. Baumzweiger’s telephonic testimony, to confirm the doctor’s preliminary diagnosis that appellant’s symptoms were consistent with brain stem encephalitis that could cause hallucinations. 


9.  The parties indicated that Dr. Nicolson was unwilling to share with doctors from Walter Reed Army Medical Center how he conducted tests for mycoplasmal infections.  Accordingly, the military judge ruled that the defense request to call Dr. Nicolson as an expert witness did not meet the Daubert/Nimmer
 “gatekeeper test” because Dr. Nicolson’s procedure for testing for mycoplasmal infections was not subject to peer review.  The military judge instructed the parties to contact Dr. Nicolson and determine whether he was willing to share his testing procedure so that its credibility could be scientifically evaluated.  The military judge also ruled that the defense had not established that Dr. Nicolson’s testimony would be relevant and ordered that a sample of appellant’s blood be immediately submitted to the Armed Forces Institute of Pathology (AFIP) for testing for mycoplasmal infections.  The defense did not call Dr. Nicolson as a witness in support of its motion.  The record is silent as to the results, if any, of the AFIP’s testing of appellant’s blood for the presence of mycoplasmal infections. 


10.  On 29 January 1998, the defense renewed its motion to establish Dr. Nicolson as a defense witness based upon his telephonic testimony in an Article 39(a), UCMJ, session.  Doctor Nicolson was the Chief Scientific Officer at the Institute for Molecular Medicine, a nonprofit institution dedicated to medical research on chronic illnesses, their diagnosis, and treatment.  He was a medical researcher, not a medical doctor.  He believed appellant was a “candidate” for GWI because he exhibited approximately twenty of the forty symptoms frequently exhibited by veterans suffering from GWI.  Doctor Nicolson testified that because he was a medical researcher and not a psychiatrist, he could not comment on the psychiatric aspects of appellant’s case or whether microplasmal infections could cause a person to hallucinate.  He was “vaguely” aware of the Department of Defense protocol for screening veterans complaining of symptoms associated with GWI.


11.  On 30 January 1998, the military judge (without making findings of fact) denied the defense request to produce Dr. Nicolson as a witness and to delay the trial to allow Dr. Nicolson to test appellant’s blood for microplasmal infections.


12.  Appellant was tried on 2-3 February 1998 for four offenses that allegedly occurred on 5 April 1997: attempted murder of UT by beating her with his fists, throwing her to the ground, and repeatedly stabbing her with a knife; larceny of 100 German marks from SS; intentional infliction of grievous bodily harm upon SS by stabbing her with a knife; and assault upon SS by choking her around the neck with his hands.  In their opening statement, appellant’s defense team conceded that appellant stabbed UT and choked SS, but stated that appellant was not of sound mind when he committed these offenses and could not form the specific intent to commit attempted murder.


13.  During the fifteen-month period that appellant lived with SS and UT, he never complained to them of hallucinations, dreamlike states, or blurred vision.  Appellant testified that he was in a dreamlike state during the 5 April 1997 offenses and that he believed he was stabbing a “thing” that scared him, and he did not know he was stabbing a real person.  Considering the record as a whole, including the testimony of Dr. Baumzweiger that appellant was temporarily insane, we specifically find that appellant’s testimony was not credible and that he was able to appreciate the nature and quality and/or the wrongfulness of his conduct on 5 April 1997. 

Denial of Expert Witness


We hold that the military judge did not abuse his gatekeeper function by denying appellant’s request to produce Dr. Nicolson as an expert witness and to delay the trial to allow Dr. Nicholson to test appellant’s blood for microplasmal infections.  See Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999); Daubert, 509 U.S. 579; Nimmer, 43 M.J. 252.  Appellant faced life imprisonment and was aggressively and professionally represented by a defense team that obtained numerous and extensive continuances to develop a defense strategy for serious charges—including attempted murder.  The defense successfully raised a defense of partial mental responsibility that caused the members to reduce the charges from attempted murder to attempted voluntary manslaughter, from larceny to wrongful appropriation, and from aggravated assault to assault consummated by a battery.  Doctor Nicolson’s proffered testimony was speculative and of questionable scientific reliability, and, even if admitted, would not have materially enhanced the presentation of the defense case or affected the reliability of the adjudged findings.  Accordingly, the denial of Dr. Nicolson as a defense witness, even if error, did not materially prejudice a substantial right of the appellant.  UCMJ art. 59(a). 

Confinement Credit


Appellant’s Release Date Computation Sheet from the United States Army Disciplinary Barracks confirms that appellant received credit against his combined sixty-three years of confinement from his two court-martial sentences for:  (1) his confinement in German prison from 5 April 1997 though 13 June 1997, and (2) the period from 13 June 1997 until 3 February 1998, when his sentence was adjudged in this general court-martial (see Govt. App. Ex.).  Accordingly, that issue is moot in this court-martial review. 
Decision


We have carefully considered the numerous matters personally asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Senior Judge CHAPMAN concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

� The military judge instructed the members to consider the two findings of guilty to an assault consummated by a battery as one offense for sentencing.





� Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993); United States v. Nimmer, 43 M.J. 252 (1995).
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