GILLIAM – ARMY 20090907


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOZZI, SIMS, and GALLAGHER 
Appellate Military Judges

UNITED STATES, Appellee

v.

Sergeant MARK GILLIAM
United States Army, Appellant

ARMY 20090907
Headquarters, United States Army Fire Center of Excellence and Fort Sill
Matthew McDonald, Military Judge

Colonel Jonathan A. Kent, Staff Judge Advocate 

For Appellant:  Colonel Mark Tellitocci, JA; Lieutenant Colonel Matthew M. Miller, JA; Captain Shay Stanford, JA (on brief). 

For Appellee:  Major Christopher B. Burgess, JA; Captain Stephen E. Latino, JA (on brief).

3 December 2010
----------------------------------

MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
Per Curiam:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of one specification of desertion, in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. §885 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for seven months, and reduction to the grade of E-1.  In accordance with a pretrial agreement, the convening authority approved only so much of the sentence as provided for confinement for six months and otherwise approved the adjudged sentence.  This case is before us for review pursuant to Article 66, UCMJ.
Appellant claims he suffered prejudicial error because the convening authority failed to consider his post-trial request for deferral and waiver of his forfeitures.  We agree and order a new recommendation and action to ensure appellant has a meaningful opportunity for clemency.
BACKGROUND


Appellant was sentenced at his special court-martial on 23 September 2009.  The Staff Judge Advocate (SJA) submitted his recommendation to the convening authority on 4 January 2010.  On 1 February 2010, appellant submitted his post-trial Rule for Courts-Martial [hereinafter R.C.M.] 1105/1106 response.  Paragraph 6 of that response says, “Enclosed is a separate ‘Deferral and Waiver of all Forfeitures’ which the Defense requests you consider separately from the request for Discharge under the provisions of Army Regulation 635-200, chapter 10.”

However, according to an affidavit from the chief of military justice during the post-trial processing of appellant’s case at Fort Sill, Oklahoma, when the government received the R.C.M. 1105/1106 documents from trial defense counsel “[t]here was no deferral and waiver request included in the documents.”  According to the affidavit, the trial defense counsel “was notified of this deficiency” but “never submitted the request.”  Nothing in the record indicates any further efforts on the part of the government to obtain appellant’s deferral request.  More than two months later, on 8 April 2010, the SJA submitted the Addendum to his original recommendation to the convening authority, where he stated, “The Defense noted in their 1105 matters that there would be an enclosed deferral request. There is none.  This request is moot because the accused has already been released from confinement and is no longer entitled to deferral or waiver of forfeitures.”  That same day, the convening authority took action on appellant’s case.
LAW AND DISCUSSION

We have long found that an accused’s best chance for clemency rests with the convening authority.  See United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998).  

[P]ost-trial review and the action of the convening authority together represent an integral first step in an accused’s climb up the appellate ladder.  This step is oftentimes the most critical of all for an accused because of the convening authority’s broad powers which are not enjoyed by [the Courts of Criminal Appeals] or even by [the C.A.A.F.].  It is while the case is at the convening authority level that the accused stands the greatest chance of being relieved from the consequences of a harsh finding or a severe sentence.
United States v. Wilson, 9 U.S.C.M.A. 223, 226; 26 C.M.R. 3, 6 (1958).


Before taking action on a case, a convening authority must consider “[a]ny matters submitted by the accused under R.C.M. 1105.”  R.C.M. 1107(b)(3)(A).  See also United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (Record of trial must clearly show the convening authority considered any post-trial matters properly submitted by the accused before taking action on the case).  

In this case, appellant and his defense counsel apparently intended to submit a request for deferral and waiver of forfeitures.  The record contains no explanation from trial defense counsel as to whether he submitted the request for waiver and deferral and the document was later lost, or whether he mistakenly included that provision in the clemency request and never intended to submit a request for waiver and deferral.  What is clear from the record is that for some reason, appellant’s request was not included in the clemency packet the SJA received and took to the convening authority.  
We agree the request for waiver and deferral in this case was ambiguous.  However, we have previously advised

Staff Judge Advocates . . . and Chiefs of Military Justice must examine all post-trial submissions to ensure any request for deferral is properly acknowledged and acted on in accordance with R.C.M. 1101(c)(3).  Moreover, when ambiguous or seemingly inconsistent or incomplete requests are made, we urge SJAs to clarify those matters with defense counsel.  We do not excuse the confusion and ambiguity created by the defense counsel failing to explicitly request deferment of automatic forfeitures until initial action and/or disapproval or suspension of the adjudged forfeitures in conjunction with the request to waive for six months the automatic forfeitures for the benefit of family members.  See United States v. Emminizer, 56 M.J. 441, 444-5 (C.A.A.F. 2002).   It is incumbent on defense counsel and their supervisors to ensure such requests are accurately articulated to avoid unnecessary allegations of post-trial error.

United States v. Denner, ARMY 20080265 (Army Ct. Crim. App. 31 March 2009) (unpub.)  The government failed in its responsibility to clarify that ambiguity.     
In addition, we find the SJA’s recommendation to the convening authority was erroneous.  The SJA noted that appellant’s request was moot because he had already been released from confinement and was no longer entitled to waiver or deferral of forfeitures.  Rule for Courts-Martial 1101 notes that, upon written request from the 
accused, the convening authority may “at any time after the adjournment of the court-martial, defer that accused’s service of a sentence to confinement, forfeitures or reduction in grade that has not been ordered executed.”  R.C.M. 1101(c)(2) (emphasis added).  Further, that deferral may continue until the convening authority takes action, the confinement, forfeiture, or reduction in grade are suspended, the deferment expires of its own terms, or the deferment is otherwise rescinded.  R.C.M. 1101(c)(6).  
Article 58b, UCMJ, provides,
In a case involving an accused who has dependents, the convening authority or other person acting under section 860 of this title (article 60) may waive any or all of the forfeitures of pay and allowances required by subsection (a) for a period not to exceed six months.  Any amount of pay or allowance that, except for a waiver under this subsection, would be forfeited shall be paid, as the convening authority or other person taking action directs, to the dependents of the accused.  

UCMJ art. 58b.  “[A] convening authority may act on an Article 58b, UCMJ request for waiver of automatic forfeitures at any time prior to or at the time of action.”  United States v. Nicholson, 55 M.J. 551, 553 (Army Ct. Crim. App. 2001) (emphasis added).  Rule for Courts-Martial 1101(d)(1) explicitly states that “[t]he convening authority may waive and direct payment of any such forfeitures [resulting by operation of law] when they become effective by operation of Article 57(a)

[ UCMJ].”
The SJA’s statement incorrectly advised the convening authority that he could not waive or defer appellant’s forfeitures simply because appellant had already been released from confinement.  This is simply not the case.

We are hesitant to “penalize the soldier for his defense counsel’s apparent dilatory performance.”  See United States v. Pereznieves, ARMY 20070653 (Army Ct. Crim. App. 20 April 2010) (unpub.)  This is especially true in light of the SJA’s erroneous advice to the convening authority.  Appellant has made a “colorable showing of possible prejudice.”  Wheelus, 49 M.J. at 289 (citing United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).  In an abundance of caution, we hold appellant should be given the opportunity to submit all clemency matters on his behalf to ensure a meaningful opportunity for sentence relief.  
Conclusion

We remand this case for a new SJAR and action.  This remedy will afford appellant the opportunity to have the convening authority consider all the documents he intended to be included as part of his clemency submission.
The convening authority’s initial action, dated 8 April 2010, is set aside.  The record of trial is returned to the Judge Advocate General for a new SJAR and new initial action by the same or a different convening authority in accordance with Article 60(c)(1)-(3), UCMJ.
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