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MEMORANDUM OPINION

-----------------------------------------
OLMSCHEID, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to her pleas, of attempted larceny (four specifications), making a false official statement, and larceny (four specifications), in violation of Articles 80, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 907, and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, forfeiture of $820.00 pay per month for six months, and reduction to the grade of Private E1.  

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s reply thereto.  We agree with appellant’s assertion that her guilty plea to Specification 5 of Charge III, larceny, was improvident.  
DISCUSSION
Our court reviews a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Abbey, 63 M.J. 631, 632 (Army Ct. Crim. App. 2006) (citing United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996)).  We will not disturb a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the plea.  United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A providence inquiry into a guilty plea must:  (1) establish that the accused believes and admits he or she is guilty of the charged offenses; and (2) provide a set of factual circumstances—admitted by the accused—which objectively support the guilty plea.  Rule for Courts-Martial 910(e); United States v. Simmons, 63 M.J. 89, 92 (C.A.A.F. 2006); United States v. Barton, 60 M.J. 62, 64 (C.A.A.F. 2004); United States v. Morris, 58 M.J. 739, 742-43 (Army Ct. Crim. App. 2003).  
“If an accused . . . after a plea of guilty sets up matter inconsistent with the plea, or if it appears that he has entered the plea of guilty improvidently . . . a plea of not guilty shall be entered in the record . . . .”  UCMJ art. 45(a).  Our superior court has made clear that a military judge’s responsibility under Article 45, UCMJ, “includes the duty to explain to a military accused possible defenses that might be raised as a result of his guilty-plea responses.”  United States v. Smith, 44 M.J. 387, 392 (C.A.A.F. 1996); see United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976); Rule for Courts-Martial 910(e) discussion.  When such an inconsistency arises, the military judge must “identify the particular inconsistency at issue and explain its legal significance to the accused, who must then either retract, disclaim, or explain the inconsistent matter.  The military judge need not drag appellant across the providence finish line and the guilty plea must be rejected unless the inconsistent matter is resolved.”  United States v. Rokey, 62 M.J. 516, 518 (Army Ct. Crim. App. 2005) (internal quotations and citations omitted).  


For appellant’s plea of guilty to larceny to be provident, appellant had to establish, inter alia, that she intended to “permanently deprive or defraud another person of the use and benefit of the property or permanently to appropriate the property for the use of the accused or for any person other than the owner.”  Manual for Courts-Martial, United States (2005 ed.), Part IV, para. 46b(1)(d).  The explanation section further clarifies “[a] debtor does not withhold specific property from the possession of a creditor by failing or refusing to pay a debt, for the relationship of debtor and creditor does not give the creditor a possessory right in any specific money or property of the debtor.”  Id. at para. 46c(1)(b).  See also United States v. Antonelli, 35 M.J. 122, 126 (C.M.A. 1992); United States v. Mervine, 26 M.J. 482, 484  (C.M.A. 1988).

During the Care inquiry,( appellant told the military judge that she received the money in question as a result of presenting a check to Stockman’s bank on an account she had in another bank, which she believed contained sufficient funds to cover the check.  When appellant learned that the account did not contain sufficient funds she arranged a payment plan with Stockman’s Bank to repay the funds she received as a result of the worthless check.  After two payments, pursuant to this arrangement, she no longer had the funds necessary to continue the repayment.  When Stockman’s Bank called her after she missed the next payment, appellant informed the bank of her financial situation and told the bank that “as soon as [she] was able to [pay the bank, she] would come in [to the bank].”  She told Stockman’s Bank that she would try to come in to the bank in a couple of weeks.  Although she admitted to the military judge that she had no further contact with Stockman’s Bank and made no effort to reimburse the bank for the funds she received, at that point she and the bank appear to have formed a debtor-creditor relationship, which as noted above, is not the proper subject of a larceny charge.    

These facts raise a substantial basis in law or fact for questioning appellant’s plea to larceny, which was not adequately addressed by the military judge.  As a result, we cannot affirm a plea of guilty to Specification 5 of Charge III.  
CONCLUSION
Accordingly, Specification 5 of Charge III is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for five months, forfeiture of $820.00 pay per month for five months, and reduction to the grade of Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of her sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).    
Judge GALLUP and Judge KIRBY concur.
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