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MEMORANDUM OPINION
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Per Curiam:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave (AWOL) in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  Contrary to his pleas, an officer panel convicted appellant of desertion terminated by apprehension in violation of Article 85, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for five months.  This case is before the court for review pursuant to Article 66, UCMJ.  We agree with appellate defense counsel that appellant’s guilty plea raised voluntary termination as a matter affecting the desertion period.  We will therefore except out the element “terminated by apprehension,” adjust the termination date, and reassess appellant’s sentence.

In the Specification of Charge I, the government charged appellant with desertion on or about 5 December 2001, terminated by apprehension on or about 28 August 2004.  Appellant pleaded guilty to the lesser-included offense of AWOL terminated by apprehension for the same period.  During trial on the merits, when trial counsel cross-examined appellant, appellant said he visited a recruiting station in Missouri in the middle of July 2004.  He also declared, “I . . . informed the recruiters that I was AWOL and would like to know how to fix it.  They went into the computer and looked for my name or something and they made a couple of phone calls, and said, you know, ‘They probably dropped you from the rolls.  The only way you can fix it is to go back to the post.’”
Appellate defense counsel now assert the military judge erred because he should have reopened the providence inquiry based on appellant’s testimony on the merits of the desertion charge.  The defense argues “the military judge should have explained the law concerning voluntary termination to appellant,” and should have unambiguously determined it did not apply.  We agree.
While not deciding if appellant’s actions constitute a voluntary return to military control, we agree the military judge should have questioned appellant concerning his statements on cross-examination.  Appellant’s statements suggest he:  (1) physically presented himself at an Army recruiting station; (2) let someone in a position of authority know he was AWOL, which prompted a computer search for his name and some telephone calls; and (3) expressed his willingness to return to military control, i.e., appellant wanted “to know how to fix [his AWOL].”  As a result, we cannot be certain whether appellant voluntarily terminated his AWOL in mid-July 2004, or whether it was involuntarily terminated by apprehension on or about 28 August 2004.  See United States v. Phillippe, 63 M.J. 307 (C.A.A.F. 2006).  
Furthermore, the panel members relied on the military judge’s instruction that, based on appellant’s earlier guilty plea, the dates and elements of the lesser-included AWOL offense were already established “without the necessity of further proof.”  Because appellant’s statements on the merits raise “a possible defense to a multi-year unauthorized absence,” Phillippe, supra at 311, the military judge should have reopened the providence inquiry to clarify how and when the AWOL was terminated.    

The court affirms only so much of the findings of guilty of the Specification of Charge I and Charge I as find that appellant did, on or about 5 December 2001, without authority and with intent to remain away therefrom permanently, absent himself from his unit, to wit:  B Troop, 1st Squadron, 2d Armored Calvary Regiment, located at Fort Polk, Louisiana, and did remain so absent in desertion until on or about 1 July 2004,
 in violation of Article 85, UCMJ.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
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Clerk of Court
� The adjusted termination date reduces appellant’s thirty-three-month absence by two months.
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