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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of attempted aggravated assault and conspiracy to commit aggravated assault in violation of Articles 80 and 81, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 881 [hereinafter UCMJ].  The approved sentence was a bad-conduct discharge, confinement for four months, forfeiture of all pay and allowances, and a reprimand.


The case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assigned errors, and the government’s reply thereto.  We find no basis for relief; however, one of appellant’s assignments of error warrants discussion.  Appellant avers that appellant pled guilty to and was found guilty by the military judge of an allegation of misconduct which is not a crime under the UCMJ, i.e., “an attempted assault by attempt.”  However, the record reveals that is not what occurred in this case.


Appellant was arraigned on and pled guilty to, inter alia, a specification charged under Article 80.
  The Specification of Charge I reads as follows:

In that Private Samuel E. Sloas II, U.S. Army, Headquarters and Headquarters Company, 3rd Battalion, 327th Infantry Regiment, 101st Airborne Division (Air Assault), Fort Campbell, Kentucky, on active duty, did, at or near Fort Campbell, Kentucky, on or about 7 April 1999, attempt to commit an assault with the intent to inflict grievous bodily harm upon Investigator Corey Coker by offering the said Private First Class Willie J. Jones, Jr., $500 to assist him in “Beating him up really bad, to the point of him being unconscious” or “to where he at least put him in the hospital”
 or words to that effect, and by attempting to obtain a firearm at an off post location, and by having Private First Class Jones drive him to Walmart on Route 41A in Clarksville, Tennessee where the said Private Sloas believed Investigator Corey Coker to be present.

Based on this specification, the military judge advised appellant of the elements of an attempt to inflict grievous bodily harm and appellant satisfactorily completed the providence inquiry.


While the challenged specification does contain surplusage, it is not fatally defective and appellant did not challenge the specification at trial.  A flawed specification first challenged on appeal is viewed with greater tolerance than one that was attacked for legal sufficiency before findings and sentence.  See United States v. Watkins, 21 M.J. 208, 209 (C.M.A. 1986). 

In the military, a charged offense “should be sufficiently specific to inform the accused of the conduct charged, [and] to enable the accused to prepare a 

defense.”  Rule for Courts-Martial 307(c)(3) discussion, para. (G)(iii).  Sufficient notice involves two issues:  (a) that the terms used in the pleading are sufficient to allege every element of an offense expressly or by necessary implication; and (b) that appellant is protected against future prosecutions for the same conduct.  See United States v. Russell, 47 M.J. 412 (1998) (quoting United States v. Breechen, 27 M.J. 67 (C.M.A. 1988)); United States v. Klein, 42 C.M.R. 671, 672 (A.C.M.R. 1970) (quoting United States v. Sell, 11 C.M.R. 202, 206 (C.M.A. 1953)).


Under the circumstances of appellant’s case, we are certain that he was not misled by the flawed specification, the record will protect him from further prosecution of the same offense, and he has suffered no demonstrable prejudice.  To ensure clarity, we will modify Charge I and its Specification to conform to the evidence.


Accordingly, Charge I is changed to reflect a violation of Article 128, UCMJ, and the court affirms only so much of the findings of the Specification of Charge I as follows: 

In that Private Samuel E. Sloas II, U.S. Army, Headquarters and Headquarters Company, 3d Battalion, 327th Infantry Regiment, 101st Airborne Division (Air Assault), Fort Campbell, Kentucky, on active duty, did, at or near Fort Campbell, Kentucky, on or about 7 April 1999, attempt to inflict grievous bodily harm upon Investigator Corey Coker by offering the said Private First Class Willie J. Jones, Jr., $500 to assist him in “Beating him up really bad, to the point of him being unconscious” or words to that effect, and by attempting to obtain a firearm at an off post location, and by having Private First Class Jones drive him to Walmart on Route 41A in Clarksville, Tennessee where the said Private Sloas believed Investigator Corey Coker to be present.


The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judge CURRIE and Judge JOHNSON concur.
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JOSEPH E. ROSS







Colonel, JA







Clerk of Court

�  We note that the Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 4c(6), provides that while most attempts should be charged under Article 80, UCMJ, “the following attempts are specifically addressed by some other article, and should be charged accordingly . . . (f) Article 128-assault.”  





�  Appellant’s plea and the military judge’s findings excepted the words, “or to where he at least put him in the hospital[.]”
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