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MEMORANDUM OPINION

---------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of conspiracy to commit larceny, false official statement (two specifications), and larceny, in violation of Articles 81, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 907, and 921 [hereinafter UCMJ], and sentenced appellant to a bad-conduct discharge, confinement for twenty-one months, forfeiture of all pay and allowances and reduction to Private E1.  In accordance with the terms of appellant’s pretrial agreement, the convening authority approved a bad-conduct discharge, confinement for eighteen months, and reduction to Private E1.  The case is before the court for review pursuant to Article 66, UCMJ. 

Appellate defense counsel note that the staff judge advocate’s post-trial recommendation (SJAR) incorrectly describes the offense in Charge I and its Specification (conspiracy to commit larceny).  Appellate government counsel agree and cite additional SJAR errors pertaining to the description of the offenses in Specification 1 of Charge II (false official statement) and Charge III and its Specification (larceny).  Additionally, there was no evidence in appellant’s record of trial that the convening authority considered the matters trial defense counsel submitted under Rule for Court-Martial [hereinafter R.C.M.] 1105 before the convening authority took initial action under Article 60, UCMJ.  
Inaccurate Description of Offenses in the SJAR
On consideration of the entire record, we hold that the SJAR inaccurately describes the offenses as to all specifications.  

During the providence inquiry, the military judge amended three specifications with the consent of the parties.  The SJAR’s descriptions of the offenses, however, included the original charged language without the military judge’s modifications.  Regarding Charge I and its Specification (conspiracy to commit larceny), the military judge excepted the words and symbols, “a value of about $1300 per month” and substituted the words, “some value,” and excepted the words and symbols, “said ‘I can hook you up with BAH if you give me a copy of your actual orders and family information by drawing fraudulent BAH from California, using the zip code 94133’ and.”  For Specification 1 of Charge II (false official statement), and Charge III and its Specification (larceny), the military judge granted the government’s motion to amend the start date of the offenses and excepted the numerals, “2001” and substituted the numerals, “2002.”
     

For Specification 2 of Charge II (false official statement), the SJAR’s description of the offense did not include the date the offense was committed.  The correct date the offense was committed for Specification 2 of Charge II is on or about 20 October 2002.  

Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Accordingly, the convening authority’s “purported approval” of incorrect guilty findings as stated in the SJAR, contrary to the military judge’s changes to the specifications at trial is a nullity.  United States v. Saunders, 56 M.J. 930, 936 (Army Ct. Crim. App. 2002), aff’d, 59 M.J. 1 (C.A.A.F. 2003); see Diaz, 40 M.J. at 337.  Appellant and his trial defense counsel did not object to these SJAR mistakes.  See R.C.M. 1105, 1106(f)(4).  

We find that the SJAR’s misstatements did not affect the approved sentence.  See United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998) (applying a “colorable showing of possible prejudice” standard to SJAR errors raised on appeal); United States v. Scalo, 59 M.J. 646, 649-650 (Army Ct. Crim. App. 2003) (applying a “material prejudice to a substantial right” standard to an SJAR error not assigned as error on appeal), pet. granted, 2004 CAAF LEXIS 590 (C.A.A.F. June 21, 2004).     
Documenting the Convening Authority’s 
Consideration of the Defense’s Submissions
Pursuant to R.C.M. 1105, appellant’s trial defense counsel submitted a memorandum addressed through the staff judge advocate (SJA) for the convening authority’s consideration.  Appellant’s memorandum requesting clemency was enclosed.  These documents do not allege any legal error.  They request a substantial reduction in appellant’s sentence based on appellant’s: (1) remorse; (2) desire to repay the stolen money to the Army; (3) introspection during confinement concerning his future and the birth of his son; (4) desire to support his fiancée and son; (5) numerous military awards; (6) upgrades in his confinement status; and (7) completion of the rehabilitation process.  The SJA did not prepare an addendum to the SJAR, nor was there any documentary evidence that the convening authority considered these two letters before the convening authority took his initial action.  

In United States v. Gaddy, 54 M.J. 769, 773 (A.F. Ct. Crim. App. 2001), the court succinctly explained how SJAs should document the convening authority’s consideration of the defense R.C.M. 1105 submissions: 


Article 60(c)(2), UCMJ, 10 U.S.C. § 866(c)(2), requires the convening authority to consider matters submitted by an accused before taking action on a sentence.  Appellate courts will not speculate on whether a convening authority considered these materials.  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989).  This Court presumes a convening authority has done so if the SJA prepared an addendum to the SJAR that (1) tells the convening authority of the matters submitted, (2) advises the convening authority that he or she must consider the matters, and (3) the addendum listed the attachments, indicating they were actually provided.  United States v. Foy, 30 M.J. 664 (A.F.C.M.R. 1990).  If no addendum to the SJAR is prepared, then the record must reflect that the convening authority was properly advised of the obligation to consider the matters submitted, and there must be some evidence (such as the convening authority’s initials) showing the matters were actually reviewed.  United States v. Godreau, 31 M.J. 809, 811-12 (A.F.C.M.R. 1990).
See United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988) (requiring “tangible proof” that the defense matters were presented to the convening authority). 

In other cases where the record of trial lacked evidence that the convening authority considered the defense submissions, appellate courts have considered affidavits establishing that the convening authority did consider the R.C.M. 1105 submissions.  See United States v. Briscoe, 56 M.J. 903, 909-10 (A.F. Ct. Crim. App. 2002); United States v. Pennington, ARMY 20021128 (Army Ct. Crim. App. Jan. 14, 2004)(unpub.); United States v. Blanch, 29 M.J. 672, 673 (A.F.C.M.R. 1989).   
Appellant’s clemency submissions are included within the record of trial. Appellate government counsel filed an uncontested affidavit from the SJA stating that he specifically remembered processing appellant’s case.  The SJA’s affidavit concludes, “In every post-trial action I had with LTG McKiernan, he would read any submissions by the defense counsel or the accused while we discussed the case, including that of SGT Lowe.”  We are convinced by the affidavit that appellant and his counsel’s clemency petitions were in fact presented to and considered by the convening authority before initial action.   
Conclusion
The issue personally specified by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) is without merit.  The court affirms only so much of the finding of guilty of Charge I and its Specification as finds that appellant did at or near Camp Doha, Kuwait, on or about 15 March 2002, conspire with Specialist Samuel L. Washington, to commit an offense under the Uniform Code of Military Justice, to wit:  larceny of U.S. currency, of some value, the property of the U.S. government, and in order to effect the object of the conspiracy the said Sergeant Lowe did generate fraudulent ORDERS Number L096-01, in violation of Article 81, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the noted error, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
�The promulgating order erroneously includes the original charged language in Charge I and its Specification, and Specification 1 of Charge II.  We will issue a correction certificate to ensure the promulgating order accurately reflects the military judge’s modifications of these two specifications.  The promulgating order’s description is correct for the remainder of the specifications and charges. 


 





PAGE  
4

