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MEMORANDUM OPINION
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COOK, Judge:


A military judge sitting as a special court-martial convicted appellant,  pursuant to his pleas, of absence without leave (two specifications), disobeying a superior commissioned officer, fleeing apprehension, and wrongful use of a controlled substance, in violation of  Uniform Code of Military Justice [hereinafter UCMJ] Articles 86, 90, 95, and 112a; 10 U.S.C.  §§ 886, 890, 895, and 912a (2005).  The military judge sentenced appellant to a bad conduct discharge, confinement for five months, forfeiture of $800.00 pay per month for five months, and reduction to Private E1.  The convening authority approved the sentence as adjudged.  This case is before the court for review pursuant to Article 66, UCMJ.

In his sole assignment of error,
 appellant asserts that dilatory post-trial processing of his case warrants relief pursuant to United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).  We agree.  

DISCUSSION


Under Article 66, UCMJ, we must determine what findings and sentence should be approved based on all the facts and circumstances reflected in the record, to include unexplained and unreasonable post-trial delay.  See United States v. Bodkins, 60 M.J. 322, 324 (C.A.A.F. 2004); United States v. Garman, 59 M.J. 677, 679 (Army Ct. Crim. App. 2003); United States v. Tardif, 57 M.J. 219, 224 (C.A.A.F. 2002).  A specific finding of prejudice is not required in order to grant relief for unexplained or unreasonable post-trial delay.  Tardif, 57 M.J. at 224.  



From the date of appellant’s trial on 8 December 2006, it took 432 days for the convening authority to take action on the 179-page record of trial in this case.  One hundred thirty-one days after trial, appellant’s trial defense counsel (TDC) submitted a demand for speedy post-trial processing, followed by a second request for speedy trial thirty-six days later.
  The court reporter completed the record of trial on 4 June 2007.  The record of trial contains no explanation for why it took the court reporter 178 days to prepare the record of trial.    



On 30 July 2007,
 234 days after trial, the staff judge advocate (SJA) office received appellant’s Rule for Courts-Martial (R.C.M.) 1105 matters.  On 13 February 2008, 198 days after receiving appellant’s clemency submission, the convening authority acted on the findings and sentence in appellant’s case.  



The government attempts to attribute the 198 days it took from receipt of appellant’s R.C.M. 1105 matters to convening authority action to appellant’s requesting an administrative discharge under the provisions of AR 635-200, Chapter 10.
  We find the government explanation of the 198-day delay unreasonable.  First, it took the SJA office 112 days to obtain the chain of command recommendation.
  Second, not until 122 days after appellant’s request for a Chapter 10 discharge did the SJA notify TDC
 that the request failed to meet regulatory requirements and would not be presented to the convening authority.  While the SJA offered TDC an opportunity to submit a proper Chapter 10 request, it appears that contact and coordination with appellant was difficult, and no new Chapter 10 request was submitted.  The record contains no explanation why the government failed to identify the deficiency in the Chapter 10 request immediately upon receipt of appellant’s R.C.M. 1105 matters.  



In appellant’s case, we find the 432 days it took from trial to action for a 179-page record of trial unreasonable.  Nothing in the record or allied papers adequately justifies this delay.  Considering the record as a whole and the totality of the circumstances surrounding appellant’s case, we will grant appellant one month of confinement relief in our decretal paragraph.   

DECISION


The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentences as provides for a bad-conduct discharge, confinement for four months, forfeiture of $800.00 pay per month for five months, and reduction to the grade of Private E1.  All rights, privileges, and property which appellant has been deprived by virtue of that portion of his approved sentence set aside by this decision are ordered restored.  See Articles 58b(c) and 75(a), UCMJ.
Senior Judge ZOLPER and Judge CONN concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� The assignment of error as specified is:  THE DILATORY POST-TRIAL PROCESSING OF APPELLANT’S CASE WARRANTS RELIEF WHERE IT TOOK 460 DAYS FROM TRIAL TO ACTION TO PROCESS A 179-PAGE RECORD OF TRIAL.  UNITED STATES V. COLLAZO, 53 M.J. 721 (Army Ct. Crim. App. 2000).  


� In his first request on 18 April 2007, TDC advised the SJA that he expected to officially separate from the Army on 9 August 2007, and that it was “imperative that PFC Smith has the opportunity to submit post trial matters while he still has the opportunity to consult with his original defense counsel.”  In his second request on 24 May 2007, TDC further advised that he expected to begin terminal leave on 9 July 2007. 


� Footnote 3 of appellant’s brief incorrectly asserts that the staff judge advocate (SJA) claims the appellant submitted his R.C.M. 1105 matters on 30 July 2007, and then notes that the date on the R.C.M. 1105 submission is 27 July 2007.  First, the SJA’s memo detailing the processing timeline in this case simply claims the SJA office received the R.C.M. 1105 matters on 30 July 2007.  Second, appellate defense counsel fail to reference an email contained in the allied papers showing that appellant’s trial defense counsel electronically submitted the appellant’s post-trial submission on Saturday, 28 July 2007, with a commitment to later provide the original; a response email by the SJA office acknowledged receipt on Monday, 30 July 2007.    


� Army Regulation 635-200, Active Duty Enlisted Administrative Separations, Chapter 10, Discharge in Lieu of Trial by Court-Martial (6 June 2005).  


� While the record of trial contains a post-trial processing timeline from the SJA dated 27 February 2008, which indicates that appellant’s chain of command may have been deployed during the post-trial processing of appellant’s case, there is no evidence of the dates or duration of the deployment, or the location of the deployment; also, there is no explanation as to whether the deployment contributed to any post-trial processing delay.


� By this time, appellant’s trial defense counsel had left active duty.  Also, appellant had served his confinement, and, beginning on 15 January 2007, was on excess leave.
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