RAYBON – ARMY 20061109


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TATE, GALLUP, and MAGGS
Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class DANIEL R. RAYBON
United States Army, Appellant

ARMY 20061109
Headquarters, United States Army Alaska
Michael J. Hargis, Military Judge

Lieutenant Colonel Mark D. Maxwell, Staff Judge Advocate

For Appellant:  Colonel Christopher J. O’Brien, JA; Lieutenant Colonel Steven C. Henricks, JA; Major Fansu Ku, JA; Captain Seth A. Director, JA (on brief).

For Appellee:  Colonel John W. Miller II, JA; Major Elizabeth G. Marotta, JA; Captain Michael C. Friess, JA; Captain Michael G. Pond, JA (on brief).

24 April 2008
-----------------------------------

MEMORANDUM OPINION
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Per Curiam:


A general court-martial composed of officer and enlisted members tried appellant in absentia, and convicted him, contrary to his pleas, of violation of a lawful general order and carnal knowledge, in violation of Articles 92 and 120, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 920 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.

This case is before the court for review pursuant to Article 66(c), UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply.  While each of the assignments of error is without merit, three do warrant some brief discussion.

Appellant alleges that the military judge misapplied the liberal grant mandate in granting a challenge for cause made by the government.  In dismissing Captain (CPT) Amy Park from the panel, the military judge, with emphasis added, stated: 

Okay.  Captain Park was very forthright in giving her answers to the questions.  Her answers when asked if she would be able to set aside the fact that she had worked with her dad and her uncle as related to criminal defense and specifically rape cases that she hoped she would be able to set aside.  She hoped that there would be no impact.  When I asked her if it would play any part at all, she paused and thought 
about it, and then quite honestly and candidly told me that she thought it would play a small part.  Accordingly and because of the liberal grant mandate, I would grant the government’s challenge for cause as to Captain Park. 

The “liberal grant mandate” does not apply to government challenges for cause.  See United States v. James, 61 M.J. 132, 138 (C.A.A.F. 2005).  For this reason, the military judge should not have referred to the liberal grant mandate when excusing CPT Park from the panel.  We do not believe, however, that the reference affected the proceedings.

CPT Park indicated that her prior involvement in assisting her father and uncle in their defense of clients accused of rape might affect her participation in appellant’s court-martial.  This was a sufficient cause for excusing CPT Park, and was so articulated by the military judge before he inaptly addressed the liberal grant mandate.  The use of the conjunction “and” in the last sentence quoted above shows that the military judge mentioned the liberal grant mandate simply as an additional consideration.  The result would have been the same if the military judge had not mentioned it.  The military judge, accordingly, did not err in granting the government’s challenge for cause against CPT Park.


Appellant further contends the military judge erred in not granting his motion for a mistrial after the government attempted to attack the credibility of one of its own witnesses with evidence that the witness was a registered sex offender.  Trial counsel wrongfully revealed to the members that the witness was a registered sex offender.  To address the error, the military judge promptly excused the members from the courtroom and demanded an explanation.  Trial counsel indicated that he wished to impeach the witness by asking questions regarding the witness’s status as a sex offender.  The military judge correctly rejected the trial counsel’s explanation, recalled the members, issued a curative instruction, and individually questioned each panel member to determine whether he or she could disregard the trial counsel’s statement.  The members all indicated that they could disregard the statement.  The military judge then declined to order a mistrial.

The discussion to Rule for Courts-Martial [hereinafter R.C.M.] 915(a) says that a mistrial should only be granted “with great caution, under urgent circumstances, and for plain and obvious reasons.”  “Declaration of a mistrial is a drastic remedy, and such relief will be granted only to prevent a manifest injustice against the accused.”  United States v. Dancy, 38 M.J. 1, 6 (C.M.A. 1993) (quoting United States v. Rushatz, 31 M.J. 450, 456 (C.M.A. 1990)).  A mistrial is appropriate only when “circumstances arise that cast substantial doubt upon the fairness or impartiality of the trial.”  United States v. Thompkins, 58 M.J. 43, 47 (C.A.A.F. 2003) (quoting United States v. Barron, 52 M.J. 1, 4 (C.A.A.F. 1999)).

We conclude that the corrective actions by the military judge in this case secured the fairness and impartiality of the trial. Appellant was not prejudiced in any way because the military judge sufficiently cautioned the panel members to disregard trial counsel’s statement about the witness being a sex offender.  As noted, each panel member agreed that he or she could disregard the comment.  There was no manifest injustice; the fairness and impartiality of appellant’s court-martial is not in doubt.  Moreover, the government’s case was strong.  The outcome of appellant’s court-martial would have been the same even if trial counsel had not made a comment about the witness being a sex offender.  As such, appellant’s assignment of error is meritless.

Finally, appellant argues that the military judge erroneously instructed the members that they could find appellant guilty of carnal knowledge even if he “was ignorant or misinformed as to the true age of the alleged victim.”  This assignment of error requires some background to understand.  In his prepared panel instructions, the military judge included the following two sentences which correctly state the law:
It is no defense that the alleged victim was of unchaste character.  Unless you find that the accused honestly and reasonably believed that Miss [K.H.] was over 16 years of age, it is no defense that the accused was ignorant or misinformed as to the true age of the alleged victim.

The military judge read these instructions to the members.  When preparing the record, however, the court reporter transcribed the military judge’s instructions somewhat differently.  The transcript reads as follows:

It is no defense that the alleged victim was of unchaste character, unless you find that the accused honestly and reasonably believed that Miss [K.H.] was over 16 years of age.  It is no defense that the accused was ignorant or misinformed as to the true age of the alleged victim.

The words in this transcript are the same as the words in the written instruction, but the punctuation is different.  The transcript replaces a period with a comma at the end of the first sentence and a comma with a period after the first clause in the second sentence.  This alteration of the punctuation changes the meaning of the sentences and renders them incorrect.


Defense counsel did not make a contemporaneous objection to the military judge’s instruction.  Given the absence of a defense objection, it can reasonably be inferred that the military judge, who is presumed to know the law and follow it, correctly instructed the panel.  Moreover, the military judge provided a copy of his instructions to the panel, which included the relevant paragraph with the proper punctuation, for their use during deliberations.  Punctuation is not spoken; rather it is inserted by the court reporter during transcription of the record.  “As anyone familiar with appellate review can attest, transcripts are seldom perfect. . . . Punctuation, for example, is a matter of judgment.”  Smith v. State, 433 A.2d. 1143, 1147 (Md. 1981).  We conclude that the court reporter simply made an error in punctuation when making the transcription, that the error was harmless, and that the error does not merit any relief.

The findings of guilty and the sentence are affirmed.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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