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MEMORANDUM OPINION
----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

TOZZI, Chief Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny, destruction of military property, larceny, and housebreaking in violation of Articles 81, 108, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 908, 921, and 930 [hereinafter UCMJ].  A panel of officers convicted appellant, contrary to his pleas, of rape and forcible sodomy in violation of Articles 120 and 125, UCMJ.  The panel sentenced appellant to a dishonorable discharge, confinement for twenty-five years, total forfeiture of pay and allowances, and a reduction to E1.  The military judge also credited appellant with 125 days credit toward his confinement.  The convening authority approved the adjudged sentence.  This case is before the court for review under Article 66, UCMJ.  Appellant alleged four assignments of error, one of which merits discussion, and none of which merit relief.
FACTS


On 10 April 2007, appellant, CL, and three other acquaintances, Paige Vantrease, Specialist (SPC) Michael Jackson, and Private (PVT) Michael Page, socialized in CL’s quarters after the recent deployment to Iraq of CL’s husband, Corporal (CPL) BL.  According to testimony at appellant’s trial, both appellant and CL consumed a significant amount of alcohol.  One of the witnesses testified that “[CL] had finished the rest of the bottle of gin by 2100.”  Another witness testified CL also consumed two Mike’s hard lemonade drinks.
  CL testified that she drank one-third of a pint of gin, took two and a half milligrams of Xanax to help her sleep, and also took three-quarters of a milligram of Effexor.
  There was conflicting testimony on whether CL also snorted “bars” or lines of crushed Xanax.  By about 2300, CL was “a little louder than usual, kind of stumbling, but other than that, fine . . . maybe slightly intoxicated.”  

At some point, Ms. Vantrease, SPC Jackson, and PVT Page left appellant and CL alone in the quarters to go the shopette.  Witness testimony was clear that CL was highly intoxicated when the three left, but varied as to exactly how intoxicated—from “quite intoxicated,” slurring her words and stumbling to “passed out on the bathroom floor” after having vomited.  Upon her return to CL’s quarters from the shoppette, Ms. Vantrease heard “sexual noises” and “moans” coming from CL’s bedroom.  Ms. Vantrease then went to get SPC Jackson and PVT Page, who had remained outside.  All three proceeded upstairs to CL’s closed bedroom door where they heard sexual noises.  Ms. Vantrease opened the door and turned on the light.  All three saw appellant engaged in vaginal intercourse with CL.  Testimony varied as to CL’s state of consciousness, but she did not appear alert to any of the witnesses.  
Pursuant to an admonition from Ms. Vantrease to “get off” of CL, appellant replied with words to the effect of, “Hold on.  Get out.  I’m almost done.  Close the door.”  CL testified that she did not remember much of the intercourse with appellant.  However, she did remember painful anal penetration and reported the incident to the Criminal Investigative Command two days later.  CL submitted to a forensic examination, and at trial, the examining nurse testified she saw evidence of anal tearing on CL.  An expert in toxicology also testified regarding the effect the alcohol and drug combination of Xanax and Effexor could have had on CL—she likely “exhibit[ed] anywhere from minimal effects of sedation . . . to being precomatose.”
Military Rule of Evidence 412(c)(2) Hearing

About two and one-half years prior to the incident with appellant, CL had an extramarital affair and told her husband about it. At a motions hearing to admit evidence under Military Rule of Evidence [Mil. R. Evid.] 412(c)(2), appellant sought to introduce evidence of CL’s extramarital affair and the fact that CL’s husband became very angry when he learned of it.  Specifically, CPL BL confronted his wife’s paramour, was arrested, and spent three days in jail.  At trial, appellant claimed admission of the evidence was relevant because it gave CL a “motive to lie.”  The government argued the evidence was too far removed, “demean[ed] the victim,” and would waste panel members’ time and confuse the issues.  The government also argued admission of the evidence in this case would permit the inclusion of Mil. R. Evid. 412 evidence “anytime a . . . woman is raped” because “her sexual history would be relevant because ‘she might be lying.’”

In denying the motion, the military judge made detailed findings of fact and conclusions of law and determined “the relevance of [CL’s extramarital affair] is marginal at best, and its exclusion does not violate the constitutional rights of the accused.”  The military judge continued, “Under [Mil. R. Evid.] 412’s balancing test, the danger of unfair prejudice to the alleged victim’s privacy greatly outweighs any probative value of such evidence.  Under [Mil. R. Evid. ] 403, the potential to confuse the issues and mislead the court members also outweighs any probative value of the evidence.”  
In his first assignment of error, appellant claims the military judge abused her discretion in excluding evidence of CL’s extramarital affair and CPL BL’s reaction once he learned of it because the evidence was relevant, material, and favorable under the constitutional standard of Mil. R. Evid. 412(b)(1)(C).

LAW AND DISCUSSION


Military Rule of Evidence 412 provides, in relevant part:

(a)  Evidence generally inadmissible.  The following evidence is not admissible in any proceeding involving an alleged sexual offense except as provided in subdivisions (b) and (c):

(1)  Evidence offered to prove that any alleged victim engaged in other sexual behavior.

(2)  Evidence offered to prove any alleged victim’s sexual predisposition.

(b) Exceptions.
(1) In a proceeding, the following evidence is admissible if otherwise admissible under these rules.

. . . .

(C) evidence the exclusion of which would violate the constitutional rights of the accused.

(c)  Procedure to determine admissibility.
. . . .

(2) Before admitting evidence under this rule, the military judge must conduct a hearing, which shall be closed.  At this hearing, the parties may call witnesses, including the alleged victim, and offer relevant evidence.  The alleged victim must be afforded a reasonable opportunity to attend and be heard.  In a case before a court-martial composed of a military judge and members, the military judge shall conduct the hearing outside the presence of the members pursuant to Article 39(a).  The motion, related papers, and the record of the hearing must be sealed and remain under seal unless the court orders otherwise.

(3) If the military judge determines on the basis of the hearing described in paragraph (2) of this section that the evidence that the accused seeks to offer is relevant . . . and that the probative value of such evidence outweighs the danger of unfair prejudice . . . , such evidence shall be admissible under this rule to the extent an order made by the military judge specifies evidence that may be offered and areas with respect to which the alleged victim may be examined or cross-examined.  Such evidence is still subject to challenge under Mil. R. Evid. 403.
Military Rule of Evidence 412 “was intended to protect victims of sexual offenses from the degrading and embarrassing disclosure of intimate details of their private lives while preserving the constitutional rights of the accused to present a defense.”  United States v. Banker, 60 M.J. 216, 219 (C.A.A.F. 2004) (citing United States v. Sanchez, 44 M.J. 174, 178 (C.A.A.F. 1996)); Mil. R. Evid. 412 analysis at A22-35.  A military judge’s decision to exclude evidence under Mil. R. Evid. 412 is reviewed for an abuse of discretion.  Banker 60 M.J. at 223.  A military judge abuses her discretion when her “findings of fact are clearly erroneous, the court’s decision is influenced by an erroneous view of the law, or the military judge’s decision on the issue at hand is outside the range of choices reasonably arising from the applicable facts and the law.”  United States v. Miller, 66 M.J. 306, 307 (C.A.A.F. 2008) (citing United States v. Gore, 60 M.J. 178, 187 (C.A.A.F. 2004)).  If we determine that the military judge improperly excluded constitutionally required evidence, we may not affirm a finding of guilty unless we are convinced that the error was harmless beyond a reasonable doubt.  United States v. Andreozzi, 60 M.J. 727, 738 (Army Ct. Crim. App. 2004), pet. denied, 62 M.J. 309 (C.A.A.F. 2005).
As Mil. R. Evid. 412 is a rule of exclusion, the party seeking to admit such evidence has the burden of establishing which exception to the rule makes the evidence admissible.  Banker, 60 M.J. at 222; Andreozzi, 60 M.J. at 739.  In analyzing admissibility, the military judge must first determine whether the evidence is relevant under Mil. R. Evid. 401 and then apply the balancing test under Mil. R. Evid. 412(c)(3).  Banker, 60 M.J. at 222.  Even if the military judge found the evidence relevant and that it passed the M.R.E. 412(c)(3) balancing test, “[s]uch evidence is still subject to challenge under Mil. R. Evid. 403.”  Mil. R. Evid. 412(c)(3).  In this case, the military judge applied the law in accordance with Mil. R. Evid. 401, 403, and 412(c)(3) and made appropriate and factually supported findings.  The evidence of CL’s extramarital affair was the type of evidence contemplated for exclusion by Mil. R. Evid. 412, and the military judge’s decision to exclude the evidence was well within the “range of choices” available.
Turning first to relevance, we agree with the military judge that the relevance of this evidence was “marginal at best.”  “While evidence of a motive to fabricate an accusation is generally constitutionally required to be admitted, the alleged motive must itself be articulated to the military judge in order for him to properly assess the threshold requirement of relevance.”  Banker, 60 M.J. at 224.  It is not illogical to believe that CL might fabricate a rape allegation after her husband’s friends saw her having sexual intercourse with appellant.  While CL’s marriage survived one act of infidelity—in fact, the testimony at trial was that it had become stronger—it is also reasonable to believe that if tested by a second affair, CL might fear the marriage irretrievably broken.  The desire to protect the marital (or other important) relationship provides a motive to lie and makes the evidence relevant, material, favorable, and constitutionally required.  See Olden v. Kentucky, 488 U.S. 227, 232 (1988) (not harmless beyond a reasonable doubt to exclude evidence of married woman’s extramarital affair in a rape allegation when petitioner argued alleged victim’s motive to lie to protect ongoing extramarital relationship after boyfriend witnessed her exiting a vehicle with petitioner inside); United States v. Williams, 37 M.J. 352, 361 (C.M.A. 1993) (finding abuse of discretion when military judge excluded “sexual-relationship evidence [that supported] direct and reasonable inferences about [alleged victim’s]” possible bias).  In addition, evidence that CL feared her husband would react violently against her may also provide a motive to lie.  But here, there was no evidence that CL harbored such a fear.  Instead, the evidence clearly established that when told of CL’s earlier extramarital affair, CPL BL directed his response against CL’s paramour.
Further, based on the evidence adduced during the motion, defense counsel did not argue to the military judge that the earlier extramarital affair gave CL a motive to lie to protect her marital relationship.  Instead, the defense argued that CL’s husband’s reaction to the affair provided a motive to lie, made the affair relevant, and evidence surrounding it was constitutionally required to be admitted.  When the military judge specifically asked how CL’s previous extramarital affair was relevant, defense counsel stated, 
[I]t’s relevant in the fact that it gives her a motive to lie, motive to fabricate knowing full well what happened the last time there was an affair in the relationship. . . . The last time the husband went after the person and kicked his door down and was in jail for three days.

Defense counsel continued,

In the beginning, right after the marriage [begins], she’s having an affair; and then three months later, she calls it quits and her husband goes and kicks the guy’s door down.  I would think that would be relevant for the jury to know that that [sic] would be a motive not to tell her husband that, oh, I did it again.

“Simply stating a valid purpose or theory of relevance is not sufficient to make evidence admissible . . . . The proponent must demonstrate that the proffered evidence rationally supports the theory, and that the theory is significant to the outcome of the case.”  United States v. Lauture, 46 M.J. 794, 799 (Army Ct. Crim. App. 1997) (citations omitted).  


“Thus, the proponent must show, first, that the logical link between the proffered evidence and the conclusion the proponent wants the factfinder to draw is more than remote or speculative.  Second, the proponent must show that this conclusion could affect a significant issue in the case.”  Id.  The defense failed both these tasks.  The defense arguments failed to forge a logical link between CL’s extramarital affair and her husband’s response to a motive to lie about the incident with appellant.  Simply stated, the defense failed to explain how CPL BL’s reaction against CL’s paramour gave CL a motive to lie with regard to intercourse with appellant.  There was absolutely no evidence that CPL BL’s aggression toward CL’s paramour jeopardized the marital relationship between CL and CPL BL.  As a consequence, it provided no motive to lie about the incident with appellant.  See Banker, 60 M.J. at 225 (holding that “[i]n the context of M.R.E. 412, it was within the judge’s discretion to determine that such a cursory argument did not sufficiently articulate how the testimony reasonably established a motive to fabricate”).  See also Lauture, 46 M.J. at 800 (finding no abuse of discretion in excluding evidence of proof extramarital affair where “[t]he assertion that the prior incident gave the victim a motive to lie was speculative and remote”).  Accordingly, its relevance, if any, was marginal.
Even relevant evidence is not necessarily admissible under Mil. R. Evid. 412.  Relevant evidence “may be excluded unless its importance outweighs the policies which support exclusion.”  Lauture, 46 M.J. at 798.  The military judge determined the danger of unfair prejudice to CL’s privacy “greatly outweighed” any probative value of the evidence.  She further found, under Mil. R. Evid. 403, the potential to confuse the issues and mislead the members outweighed any probative value.  We agree.  CL’s extramarital affair and the intercourse with appellant were dissimilar scenarios.  The affair was ongoing and lasted three months before it ended of its own accord.  The incident with appellant occurred on one night after a drug and alcohol-fueled party.  Further, neither CL nor CPL BL testified the affair destroyed or weakened their marriage.  In fact, in the two and a half years since the affair, the couple remained married, had a child, and testified their marriage was stronger than before.  Finally, no evidence was adduced at trial that CPL BL threatened CL that if she had another affair, he would leave her, end the marriage, physically harm her, or react in any other way.  
In addition, we agree with the military judge that evidence of CL’s extramarital affair and her husband’s reaction upon learning of the affair were not constitutionally required.  See Andreozzi, 60 M.J. at 739.  The military judge’s ruling did not deprive appellant of the ability to present a defense that CL fabricated her rape allegation against him.  In fact, the strongest evidence of CL’s motive to fabricate was presented at trial.  CL was married, her husband was away from the home on a deployment, and his close friend, SPC Jackson, saw her engaged in sexual intercourse with appellant.  Further, trial defense counsel argued in closing CL’s motive to fabricate.  
[CL is] living on post; husband is deployed; [s]he has friends over the house on a Tuesday night; starts drinking. . . . How does she explain having a party at her house while her two year old son is sleeping in the next room?    . . . Why would she have to explain that to her husband?  Well, because his best friend, his close friend, is Specialist Jackson. . . . You heard testimony from Specialist Jackson and he said she remembers having sex with [appellant].  She felt horrible about it and she couldn’t believe she had done it.
Thus, the trial defense counsel did argue that CL had a motive to lie to her husband about what occurred on 10 April.  Under the facts and circumstances of this case, the two-year-old extramarital affair did not make it any more likely CL fabricated her allegation against appellant.

Even assuming, arguendo, the military judge erred in excluding the evidence of CL’s extramarital affair and her husband’s reaction upon learning of it, we are convinced that this error was harmless beyond a reasonable doubt.  United States v. Allison, 63 M.J. 365, 370-71 (C.A.A.F. 2006) (“issues involving possible constitutional error can be resolved by assuming error and concluding that the error is harmless beyond a reasonable doubt”).  The government’s case against appellant was strong.  See Lauture, 46 M.J. at 799 (citing Delaware v. Van Arsdall, 475 U.S. 673, 680 (1986)).  The excluded evidence added little, if anything to the defense’s case.  As such, this assignment of error is without merit.

CONCLUSION


On consideration of the entire record, including consideration of the issues personally specified by appellant, we hold the findings and sentence as approved by the convening authority are correct in law and fact.  Moreover, the sentence as approved by the convening authority is appropriate.  
The findings and sentence are AFFIRMED.

Judge HAM and Judge SIMS concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court

� Mike’s Hard Lemonade is a mixture of flavorless malt liquor, lemonade, and carbonated water.





� According to the expert toxicologist’s testimony at trial, Xanax is primarily used for treating generalized anxiety disorders including agoraphobia, panic disorder, manic depression, and major depressive disorders.  It is also used “off label” for the management of alcohol withdrawal.  Effexor is used as treatment for obsessive-compulsive disorders, major depression disorders, panic attacks, and anxiety.





PAGE  
8

