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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant pursuant to his guilty pleas, of possession of 34.1 pounds of marijuana with intent to distribute, importation of 34.1 pounds of marijuana, and marijuana use, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seventeen months, forfeiture of all pay and allowances, and reduction to Private E1.  


During our review of the record, we noted an ambiguity in the description of the offenses as summarized in the acting staff judge advocate’s (SJA) post-trial 
recommendation (SJAR),
 which the convening authority subsequently approved.  In our decretal paragraph, we will remand the case for a new SJAR and initial action.
   
Facts

Private First Class (PFC) Steele paid $102,300.00 for 34.1 pounds of marijuana that he purchased in Canada.  Appellant aided and abetted PFC Steele in transporting this marijuana into the United States.  The 34.1 pounds of high potency, British Columbia Bud marijuana could potentially be sold by the gram in the United States for over one million dollars.  

In Specification 1 of the Charge, appellant was found guilty of wrongful possession of 34.1 pounds of marijuana with intent to distribute on or about 14 February 2004.  In Specification 2 of the Charge, appellant was found guilty of wrongful importation of 34.1 pounds of marijuana on or about 14 February 2004.  
The SJAR summarizes Specification 1 of the Charge as follows, “On or about 14 February 2004 wrongfully possess marijuana.”  The SJAR summarizes Specification 2 of the Charge as follows, “On or about 14 February 2004 wrongfully import marijuana.”  The SJAR does not provide a rationale for reducing the seriousness of the offenses, nor does it advise the convening authority to reassess the sentence.  The convening authority’s action merely approves the sentence without addressing the findings.
  

The maximum punishment for marijuana possession of less than 30 grams includes two years of confinement.
  The maximum punishment for possession of marijuana with intent to distribute includes fifteen years of confinement.
  
Discussion

It is important that the SJAR contain an accurate, unambiguous description of the offenses for two reasons.  First, SJAs are required to include in their SJARs a concise, meaningful description of the offenses.  See United States v. Gunkle, 55 M.J. 26, 33 (C.A.A.F. 2000) (noting requirement for “concise information” about findings).  More complete and unambiguous information about the findings, however, enables the convening authority to better understand the magnitude of the offenses and to approve an appropriate sentence.  Second, unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337, 341 (C.M.A. 1994).  When the convening authority substantially reduces the seriousness of the findings, the convening authority is required to reassess the sentence.  See United States v. Reed, 33 M.J. 98, 99-100 (C.M.A. 1990).
  In Reed, the SJAR recommended that the convening authority dismiss one of the charges due to the statute of limitations, and to reduce the period of confinement from seven years to five years.  However, the SJAR provided no criteria to the convening authority for sentence reassessment.  See id. at 99 (citing United States v. Sales, 22 M.J. 305 (C.M.A. 1986)).  In Reed, our superior court held that, absent proper legal guidance, the convening authority’s action on the sentence appeared arbitrary, and set aside the convening authority’s action.  Id. at 100.  

This SJAR substantially deviates from the adjudged findings without any explanation or rationale in the record for doing so.  As such, we do not know whether the SJA in the instant case inadvertently or actually intended to recommend approval of these vague, less-aggravated descriptions of the offenses.  We find the SJAR’s failure to provide any rationale for changing the findings, and the lack of an explanation to the convening authority of the requirement to “personally” reassess the sentence increase the probability that the SJAR’s finding’s descriptions were a mistake, rather than an intentional decision to reduce or change the seriousness of the findings.  On the other hand, if the convening authority intentionally approved less serious offenses, then appellant was prejudiced by the convening authority’s failure to reassess the sentence.    
Article 66(c), UCMJ requires this court to “affirm only such findings of guilty . . . as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.”  Our court cannot affirm an incorrect or ambiguous finding, and a finding is incorrect if we do not know from the SJAR substantially what offense we are affirming.  See UCMJ art. 66(c).  Our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, cannot yet proceed because appellant’s case is not yet ripe for our review.  We will return this case for clarification of the findings.  See Diaz, 40 M.J. at 345; R.C.M. 1107(g).  

The convening authority’s initial action dated 22 September 2004 is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Judge SCHENCK concurs.

BARTO, Judge, dissenting:

In his post-trial recommendation, the staff judge advocate (SJA) provided to the convening authority “concise information as to . . . [t]he findings and sentence adjudged by the court-martial” as required by Rule for Courts-Martial 1106(d)(3).  As noted by the majority, the “concise information” did not include aggravating factors such as the quantity of marijuana imported by appellant or the fact that appellant intended to distribute the marijuana.  The majority posits that this description somehow renders the convening authority’s initial action “ambiguous” and necessitates “clarification of the ambiguous findings” by the convening authority.  I disagree.


The initial action by the convening authority was very clear:  “The sentence is approved, and except for that part of the sentence extending to a bad conduct discharge, will be executed.”  In the absence of an explicit action upon the findings in a case, the convening authority “implicitly approves the findings as they are reported to him in the recommendation of the SJA.”  United States v. Diaz, 40 M.J. 335, 343 (C.M.A. 1994).  “[T]o the extent that [the SJAR] misstates the findings adjudged, the action taken in reliance thereon is in error.”  Id. at 337.  As such, the real issue in this case is not the “ambiguity” of the initial action, but the propriety and effect of the SJA’s “concise information as to . . . [t]he findings . . . adjudged by the court-martial.”


Our superior court has previously held “that RCM 1106(d)(3)(A) required only that the SJA state ‘the nature of the crimes, [e.g.,] indecent liberties or indecent acts, without specifying exactly what acts the appellant was found guilty of or what language was excepted or substituted.”  United States v. Gunkle, 55 M.J. 26, 33 (C.A.A.F. 2000).  The SJA in this matter followed the guidance tendered in Gunkle, and his obedience is rewarded by an order from this court directing a new review and action.


My colleagues cite to United States v. Reed, 33 M.J. 98 (C.M.A. 1990), in support of the proposition that an action on sentence that “appeared arbitrary” authorizes an appellate court to set aside that action.  In actuality, the holding in Reed is much more restrained:  

Thus, where a staff judge advocate recommends certain curative action on the sentence (see RCM 1106), it is imperative that he make clear to the convening authority the distinction between, on the one hand, curing any effect that the error may have had on the sentencing authority and, on the other, determining anew the appropriateness of the adjudged sentence.  

Id. at 100 (emphasis added).  In the absence of a recommendation by the SJA for “certain curative action on the sentence” due to trial error, any reliance on Reed to resolve the instant facts is therefore misplaced.

We are a court of limited jurisdiction.  See United States v. Bauerbach, 55 M.J. 501, 504 (Army Ct. Crim. App. 2001).  We are not ombudsmen for the military justice system.  See Orloff v. Willoughby, 345 U.S. 83, 93 (1953) (observing that “[j]udges are not given the task of running the Army”).  It is The Judge Advocate General who supervises the administration of justice within the Army.  UCMJ art. 6(a); see 10 U.S.C. § 3037(c)(2).  This court may only act upon errors of law in cases before it if “the error materially prejudices the substantial rights of the accused.”  UCMJ art. 59(a).  
Moveover, as our superior court noted long ago, our actions are “always taken on behalf of an accused and in his interest.”  United States v. Zimmerman, 2 U.S.C.M.A. 12, 20, 6 C.M.R. 12, 20 (1952).  In this case, the SJAR does not so much misstate the findings as it understates them.  Appellant did not complain, either to the convening authority before initial action or to this court on appeal, about the description of the findings in the SJAR.  Under these circumstances, we cannot order a new SJAR and action, thereby consuming the time and effort of legal professionals and convening authority alike, in the absence of any demonstrable prejudice to appellant, simply because the SJAR does not describe the findings in a sufficiently aggravated fashion to satisfy a judge or two on this court.  Accordingly, I dissent. 
FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� Staff judge advocates are required to include in the SJAR “concise information as to the findings . . . adjudged by the court-martial.”  See Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A).





� Our action will allow the SJA office to issue a corrected promulgating order to reflect the following changes:  (1) add appellant’s social security number; (2) change “special” to “general” in the arraignment paragraph; and (3) at the end of the Action add the words, “The accused will be credited with three (3) days of confinement credit against the approved sentence to confinement.”  The corrected promulgating order should also accurately describe the offenses. 





� See Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], App. 16, at A16-3 (providing examples illustrating how a convening authority should amend findings in an initial action).  The 2002 edition of the MCM was in effect during appellant’s court-martial.





� Id. at Part IV, para. 37e(1)(b). 





� Id. at Part IV, para. 37e(2)(a).  





� When a SJA concludes that an error has occurred at trial and recommends curative action, the SJA must ensure that the convening authority understands his own responsibility to ensure the “accused is . . . placed in the position he would have occupied if an error had not occurred . . . [and he must] determin[e] anew the appropriateness of the adjudged sentence.”  Id. (internal quotation marks and citations omitted).
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