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MEMORANDUM OPINION
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MOORE, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of use of a controlled substance (four specifications) and distribution of a controlled substance, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for thirteen months, forfeiture of all pay and allowances, and reduction to Private E1.  

In his Article 66, UCMJ, appeal, appellant asserts that the addendum to the staff judge advocate’s (SJA) post-trial recommendation (SJAR) contained new matter which should have been served on appellant for comment.  Appellant also asserts, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that the SJA and the convening authority punished him for excusing his detailed counsel and exercising his right to request individual military counsel by increasing the terms of the pretrial agreement.  We agree that the SJAR addendum contains new matter and that the new matter improperly commented on appellant’s exercise of his right to be represented at trial by individually requested military counsel.  This error warrants relief.  We will reassess the sentence rather than return appellant’s case for a new review and action.  
FACTS

Appellant submitted an offer to plead guilty (dated 22 August 2001) to the convening authority.  In exchange for appellant’s offer to plead guilty, the convening authority agreed to dismiss one of the specifications and limited maximum confinement to twelve months.  The offer to plead guilty did not specify a trial date.  The convening authority accepted the offer on 7 September 2001. 

On 28 September 2001, at an Article 39(a), UCMJ, session held at Fort Bragg, North Carolina, the trial counsel announced that the “prosecution is ready to proceed with the arraignment in the case of United States v. Copley.”  The military judge then advised appellant of his rights to counsel, at which time appellant told the military judge that he had individually requested CPT H as his counsel.  Appellant stated that he wanted to excuse CPT B, his detailed trial defense counsel, from the proceedings.
  The military judge granted this request and then appellant was arraigned.  After arraignment, CPT H, on appellant’s behalf, deferred entering a plea or submitting motions.  At no time did appellant indicate an intent to withdraw from the 22 August 2001 pretrial agreement.  Before recessing, the military judge, counsel for both sides, and the appellant agreed that trial would be held on 7 November 2001.  

Prior to trial, a second pretrial agreement (dated 26 October 2001) was signed in which the convening authority agreed to limit maximum confinement to thirteen months.  The second pretrial agreement is the one the military judge discussed with appellant at trial.  Neither appellant nor his counsel made any reference at trial to the first pretrial agreement. 

After trial, and in response to the SJAR, appellant submitted matters to the convening authority pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105.  Appellant requested that his confinement be reduced to eleven months and that his discharge not be approved.  In support of his request, appellant asserted the following:  
CPT [B], Trial Defense Service (TDS), Fort Gordon, GA originally represented PFC Copley.  CPT [B] successfully negotiated a pretrial agreement with the Government and yourself.  That agreement stated that you agreed to limit PFC Copley’s confinement to 12 months in exchange for his plea of guilty.  Subsequent to the execution of that agreement, and for reasons that are privileged, PFC Copley requested another attorney represent him.  He requested that I be appointed by Office of Chief Counsel, TDS.  That office processed the request and the court granted it.  In negotiating a new pretrial agreement for my client, the Government was willing to only recommend you limit his confinement to 13 months.  Because he exercised his right to have new counsel appointed to him, PFC Copley increased his sentence by a month.

(Citations omitted.)  The SJA responded in his SJAR addendum, as follows:
In the petition for clemency the accused alleges that he was punished for his decision to request a new attorney.  That is not the case.  The accused, through his original counsel, submitted an offer to plead guilty provided his time in confinement was limited to 12 months.  You approved this offer and the guilty plea was docketed for 28 September 2001.  At that hearing, the accused chose not to continue with his plea, but instead to request new counsel and defer entering his plea.  By not continuing with the guilty plea, the original offer accepted by you was voided.  The accused’s last minute decision to change counsel resulted in the case being delayed for more than a month, when he ultimately pleaded guilty.  The accused’s command believed that since this unnecessary month long delay was solely the choice of the accused it should be reflected in any future pretrial agreement.  The decision to approve a slightly higher amount of confinement in a subsequent offer to plead guilty, is not legal error.  Moreover, the accused freely and voluntarily entered into the second offer to plea [sic] guilty after the assistance of counsel.  
DISCUSSION


Appellant alleges that the above paragraph from the SJAR addendum includes new matter that should have been served on him for a response.  The government argues that the addendum does not contain new matter and that the SJA’s paragraph noted above was proper comment on appellant’s assertion of unfair treatment.  We disagree with the government. 

Rule for Courts-Martial 1106(f)(7) permits the SJA to submit an addendum to the SJAR in response to comments from the accused or defense counsel.  “‘When new matter is introduced . . .,’ however, ‘counsel for the accused must be served with the new matter and given a further opportunity to comment.’”  United States v. Jones, 44 M.J. 242, 243 (C.A.A.F. 1996) (citation omitted).  New matter is often difficult to determine; however, “[u]nnecessary appellate litigation can be avoided if SJAs liberally construe the term ‘new matter.’”  United States v. Leal, 44 M.J. 235, 237 (C.A.A.F. 1996).  

In this case, appellant exercised his right to request individual military counsel and excuse his detailed counsel.  In the SJAR addendum, the SJA asserts that appellant was not punished for his decision to request a new counsel.  However, he further states that the decision to “change counsel” was made at the last minute; it delayed the trial; and the command believed that since the delay was solely the choice of appellant it should be “reflected in any future pretrial agreement” (emphasis added).  Appellant’s right to request an individual military counsel is fundamental and this decision should not be reflected to appellant’s disadvantage in the terms of the pretrial agreement.  

Our superior court has recently held the following:

The right to counsel before general and special courts-martial is governed by Articles 27 and 38, UCMJ, 10 USC § 827 and § 838, respectively.  There are three types of counsel under these statutes:  (1) detailed counsel; (2) individual military counsel; and (3) civilian counsel retained by the accused at his or her own expense.    

United States v. Spriggs,52 M.J. 235, 238 (C.A.A.F. 2000).  Regarding pretrial agreements, there are certain terms and conditions that are not allowed therein, such as waiver of the right to counsel.  R.C.M. 705(c)(1)(B); see generally United States v. Hobart, 22 M.J. 851, 853-854 (A.F.C.M.R. 1986) (discussing pretrial agreement and waiver of fundamental rights), findings modified in part on other grounds, 24 M.J. 428 (C.M.A. 1987).  Indeed, “[w]e emphasize that pretrial agreements are not designed to transform the trial into an empty ritual.  They may properly include bargaining on the charges and sentence.  They may not include conditions regarding waiver of fundamental rights that the trial process is established to protect.”  Id. (citation omitted).  
In appellant’s case, based on the SJA’s explanation in the SJAR addendum,
 a term in the pretrial agreement inferentially implicated appellant’s right to individual military counsel.  
In analyzing the post-trial error in this case, we find that appellant has made a “‘colorable showing of possible prejudice.’”  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998) (citation omitted).  Under Wheelus, we must either provide meaningful relief or return the case for a new recommendation and action.  Id.  We decline to return the record for a new recommendation and action to remedy the SJA’s failure to serve the addendum on appellant and for the SJA’s improper comment on appellant’s right to counsel.  Instead, we will exercise our broad power to moot claims of possible prejudice by reassessing the sentence.  See UCMJ art. 66(c); Wheelus, 49 M.J. at 288.  

We have considered the other matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

DECISION
The findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for eleven months, total forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.

Senior Judge MERCK and Judge CURRIE concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
� Both CPT H and CPT B were present at the Article 39(a), UCMJ, session.  


� We also disagree with the SJA’s statement that the deferral of pleas indicated that appellant was not continuing with the guilty plea, thus voiding the pretrial agreement.  Deferral is the “[a]ct of delaying, postponing, or putting off.”  Black’s Law Dictionary 421 (6th ed. 1990).  This definition does not include the meaning of the term “abolish.”  See id. at 7.
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