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MEMORANDUM OPINION ON RECONSIDERATION
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Per Curiam:


On 9 May 1997, Private Field was convicted, in accordance with his pleas, by a military judge sitting as a general court-martial of conspiracy to commit forgery and larceny, desertion, missing movement, false official statements, larceny, and forgery, in violation of Articles 81, 85, 87, 107, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 885, 887, 907, 921, and 923 [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances and reduction to Private E1.

PROCEDURAL HISTORY


Before this court, appellant contended that he had been subjected to an unreasonable multiplication of charges, as well as to unlawful pretrial punishment in violation of Article 13, UCMJ.  In support of the second assignment of error, appellate defense counsel submitted, and this court admitted (over government objection), a portion of the general court-martial record of trial of Private First Class (PFC) Robert T. Russell, appellant’s co-accused.  

Private First Class Russell was tried by a different military judge sitting as a general court-martial sixteen days after appellant’s trial was concluded.  In an unsworn statement during extenuation and mitigation, PFC Russell claimed that upon their return from AWOL on 7 February 1997, both he and Private Field had their heads shaved by Russell’s squad leader.  Based on this statement and the trial counsel’s concession, without further exploration, that this unsworn testimony was fact, the military judge found that PFC Russell had received unlawful pretrial punishment in violation of Article 13, UCMJ, and awarded appropriate sentencing credit.


On 25 June 1998, we affirmed the findings of guilty and the sentence, noting that any issue of illegal pretrial punishment was waived by appellant’s defense counsel at trial.  (Unpub.).


Private Field then appealed to the United States Court of Appeals for the Armed Forces, raising the same two issues as litigated before this court.  Appellant asked our superior court to take judicial notice of the court-martial of United States v. Russell, ARMY 9700812 (1st Cav. Div. 27 May 1997) and moved to admit portions of that record of trial as a defense exhibit.  Government counsel again opposed the motion.  On 30 September 1998, the Court of Appeals for the Armed Forces granted appellant’s motion.


On 18 February 1999, the Court of Appeals for the Armed Forces granted appellant’s petition on the issue of whether shaving appellant’s head amounted to unlawful pretrial punishment which entitled him to sentence credit, set aside our earlier decision, and remanded the case for our consideration of the issue in accordance with United States v. Ginn, 47 M.J. 236 (1997).


This court again affirmed the findings of guilty and the sentence in a memorandum opinion.  (30 Mar. 1999)(unpub.).  On 20 April 1999, appellate defense counsel requested reconsideration of our decision, correctly contending, inter alia, that we erred by ruling that the substantive content of the record of trial in Russell, ARMY 9700812, was not properly before this court.  We granted counsel’s request for reconsideration on 14 May 1999.






DISCUSSION


At the outset we note that a failure to raise an issue of pretrial punishment at trial, as is the case at hand, does not always preclude an appellant from raising the issue on appeal.  See United States v. Huffman, 40 M.J. 225 (C.M.A. 1994); United States v. Cruz, 25 M.J. 326 (C.M.A. 1987); United States v. Combs, 47 M.J. 330, 334 (1997).  While command influence may be the mortal enemy of military justice,
 the practice of punishing a soldier in retribution prior to his or her day in court is equally odious.  Accordingly, waiver will not always be applied, especially if good cause is shown for the failure to raise the issue at trial.  Moreover, appellate courts are required to review rulings and other issues germane to both findings and sentence based on the evidence presented.  See United States v. Vangelisti, 30 M.J. 234 (C.M.A. 1990); United States v. Bethea, 22 U.S.C.M.A. 223, 46 C.M.R. 223 (1973); United States v. Penn, 18 U.S.C.M.A. 194, 39 C.M.R. 194 (1969).


The following colloquy occurred during appellant’s court-martial:  

MJ:  Okay, has the accused, Captain Seidel, been restricted, restrained, confined, previously punished, or, in other way, entitled to sentencing credit?  

DC:  None that would be an entitlement to credit, Sir.  

(R. at 110)(emphasis supplied).


The only evidence contained in appellant’s record of trial that hints at pretrial punishment is his sarcastic, unsworn response to his defense counsel’s question concerning what happened when he returned to his unit after being AWOL and missing a National Training Center rotation with his fellow soldiers:  “They gave me a very nice shaven head, to make sure that my hair wouldn’t get in my eyes when I was buffing the floors, I guess.”  (R. at 159).

Applying the principles of Ginn, we note that this appellant has submitted no affidavit alleging either unlawful pretrial punishment or ineffective assistance of counsel.  Nothing has been submitted from appellant’s trial defense counsel, either to the convening authority in the Rule for Courts-Martial 1105 [hereinafter R.C.M.] post-trial clemency petition or to this court in the form of an affidavit, that would even hint at an Article 13, UCMJ, violation.  It is noteworthy that appellant’s trial defense counsel, who investigated the case and was in the best position to raise matters favorable to his client, submitted his R.C.M. 1105 matters to the convening authority on 22 July 1997—almost two months after PFC Russell had received sentence credit at his court-martial.  There is no mention in appellant’s R.C.M. 1105 clemency submission of any head shaving incident.  Instead, we have affirmative waiver on the record of trial by a presumptively competent defense counsel that his client has undergone no pretrial punishment that would warrant any sentencing credit.  


After consideration of the record of trial in Russell, ARMY 9700812, and the military judge’s findings therein, we remain convinced that appellant’s right to any credit or reduction in sentence is speculative.  Further, no post-trial hearing is required in this matter because we have before us no issue raised by affidavit that could not have been discovered with the exercise of due diligence.  See Ginn, 47 M.J. at 251 (Crawford, J., concurring in the result).  Finally, we have complete confidence that appellant’s approved sentence is both fair and just in light of the offenses committed, the adjudged sentence, and the evidence presented during the sentencing portion of appellant’s court-martial.  Accordingly, no post-trial hearing is required.


The decision of this court in this case dated 30 March 1999 is withdrawn.  The findings of guilty and the sentence are affirmed. 







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� United States v. Rivers, 49 M.J. 434, 443 (1998)(citing United States v. Thomas, 22 M.J. 388, 393 (C.M.A. 1986)).
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